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Please know I am quite aware of the hazards.Iwant to do
it because I want to do it.

- Amelia Earhart

I shall not waste my days in trying to prolong them.
- Jack London

My only regret is that I have not drunk more champagne
in my life.

- John Maynard Keynes

No one believes more firmly than Comrade Napoleon
that all animals are equal. He would be only too happy
to let you make your decisions for yourselves. But some-
times you might make the wrong decisions, comrades,
and then where should we be?

- Squealer in Animal Farm (George Orwell)
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FOREWORD

Doctors are inclined to get frustrated with patients who
repeatedly turn up at their surgeries and clinics com-
plaining of illnesses that are the direct result of their un-
healthy lifestyles. In the past, they left it to the clergy to
warn of the evils of gluttony, sloth and lust and to preach
the virtues of sobriety and chastity. In recent times, as
the influence of religion has waned, public health au-
thorities have become the custodians of the new moral
codes of healthy behaviour. Doctors feature prominently
in campaigns to impose ever stricter bans and proscrip-
tions on smoking, drinking alcohol and on foods rich in
fats, sugars and salt in the hope that these measures will
reduce demand for their services. At a conference of the
British Medical Association in July 2017, doctors’ outrage
over recent outbreaks of measles was expressed in a res-
olution condemning ‘anti-vaxxers who deny immunisa-
tions to their children’! As a result, the BMA leadership
is reviewing its established opposition to mandatory im-
munisation policies.

1 Tom Moberly, UK doctors mull mandatory vaccination, BMJ: 22 July 2017,
p. 140. BM]J2017; 358:j3414.
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As Christopher Snowdon argues in this timely book,
there are good grounds, both pragmatic and principled,
for resisting the trend towards more paternalistic public
health policies. Though public health advocates claim their
policies are ‘evidence-based’, Snowdon shows that much
of this evidence is selective and contentious. Paternalism,
he argues, intrudes upon autonomy, ‘drains vitality’ and
deprives the individual of experience in decision-making.
Whereas classical political economy assumed the compe-
tence and rationality of a reasonably well-informed con-
sumer, all these assumptions are now questioned by the
gurus of behavioural economics and the mandarins of the
new public health.

In response to criticisms of public health measures as
steps towards a ‘nanny state’, the Nuffield Council on Bio-
ethics has proclaimed an alternative ‘stewardship model’.
From this perspective, the state, rather than behaving in
an intrusive and authoritarian manner, assumes a care-
taker role, taking responsibility for protecting vulnerable
people. The quiet expansion of the category of vulnera-
bility is the key to the appeal of the stewardship model to
public health authorities.

In his famous On Liberty (1859), discussed in detail here,
John Stuart Mill exempted children from his strictures
against paternalism: he considered it appropriate that the
state, like parents, should treat children, well, as children.

2 Nuffield Council on Bioethics, Public Health: Ethical Issues, November
2007, pp. xvi-xvii.
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The Nuffield Council immediately extends this category to
include ‘young people’. At a time when many are proposing
the extension of the franchise to 16-year-olds, it endorses
the government’s decision to increase the minimum age
at which tobacco products can be bought from 16 to 18.
It also, without explanation, includes ‘the elderly’ as a
vulnerable category, bringing the proportion regarded as
needing state protection on grounds of age alone up to
around 40 per cent.?

As we proceed through the Nuffield Council report,
the ranks of the vulnerable in need of protection con-
tinue to swell. The Council briskly adds ‘the socially dis-
advantaged’, people of ‘low socio-economic status’, who
are known to suffer poorer health.* The proportion of the
population judged officially to be living in relative pov-
erty is 18 per cent. It includes people who are ‘lacking the
capacity to make informed decisions’, such as those with
learning disabilities or serious mental illness. It also in-
cludes those who lack capacity because of ‘other factors
that contribute to a lack of autonomy’, such as addictions
to nicotine (most smokers, around 20 per cent of the pop-
ulation) and alcohol (‘hazardous drinkers’ are estimated
at 18 per cent). These addictions justify the intervention
of the ‘stewardship state’ because they impose on suffer-
ers ‘physiological, psychological and social barriers that

3 Ibid, p. 144.
4 Tbid.
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restrict their ability to change behaviour and may hinder
permanent changes’.®

In a truly Orwellian conclusion, the Nuffield Council
adds to the list of the vulnerable ‘those without sufficient
healthcare-related knowledge to act as fully autonomous
citizens'.® The ‘stewardship state’ thus extends its protec-
tive embrace over an inexorably growing proportion of
the population. This starts from those deemed incapable
on grounds of immaturity or senility, stretches to include
the relatively impoverished as well as those disqualified on
grounds of mental or moral incapacity and finally extends
to those judged (presumably by the public health authori-
ties) too ignorant or stupid to know what is good for their
own health. The ‘stewardship state’ grows in power and au-
thority in proportion to the degradation of the subjective
capacities of its people.

There is an ominous parallel between the concept of the
vulnerable individual in the sphere of health and that of
the incompetent citizen in the sphere of politics. On one
hand, a substantial proportion of the population is judged
so incapable of pursuing its own interests in the sphere
of health that it needs official ‘stewardship’ On the other,
critics of popular democracy suggest that a similar pro-
portion lacks sufficient ‘politics-related” knowledge to act
as fully autonomous citizens in the processes of democrat-
ic decision-making.

5 Ibid., p. 107.
6 Ibid., p. 144.
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Meanwhile, back in the surgery, doctors are likely to
encounter the objects of these paternalistic policies as in-
dividuals who have been infantilised and patronised and
deprived of respect and autonomy. Paternalistic public
health measures are destined to foster dependency and
increase the burden of ill-health on both individuals and
society.

DR MICHAEL FITZPATRICK
Michael Fitzpatrick is a former GP.

He is the author of The Tyranny of Health:
Doctors and the Regulation of Lifestyle, 2000.

August 2017



1 PATERNALISM AND LIBERALISM

Every day, people do things of which others disapprove.
They do things that might seem unwise or immoral. They
do things that are unhealthy or dangerous. They do things
they might regret. This is a book about what happens when
the government tries to stop them.

Inrecent decades, government paternalism has switched
its focus from public morality to public health. Religion has
lost its hold over politics. Free speech is far from absolute
but blasphemy laws are no more and it is half a century
since theatrical productions had to be approved by the Lord
Chamberlain. Today, paternalist or nanny state’ regulation
attempts to reduce the consumption of legal products that
can have a negative effect on the health of the user if con-
sumed in excess or over a period of many years. The usual
targets are alcohol, tobacco, ‘junk food’ and sugary drinks,
with e-cigarettes and gambling products sometimes thrown
into the mix.

Regulatory responses range from warning labels to full
prohibition, with typical policies including sin taxes, mar-
keting bans and sale restrictions, all aimed at curtailing
what paternalists call ‘the Three As: Affordability, Availa-
bility and Advertising. Mandatory product reformulation,
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graphic warnings, bans on branding and minimum pric-
ing are also part of the armoury.

Most governments can implement any or all of these
policies, but should they? Increasingly, it is assumed that
something must be done. It is assumed that the state should
act if people are eating more sugar than is recommended or
drinking more alcohol than government guidelines advise.
By definition, guidelines and recommendations imply free
choice and yet the message from health campaigners is that
the state cannot rest until everyone has complied with them.

A demand for something to be done can morph into
a demand for anything to be done. Faced with a series of
supposed crises and epidemics - the binge-drinking cri-
sis, the obesity epidemic, etc. - the government is told to
take action at all costs. But taking action at all costs is a
terrible way to make policy. Even a country fighting a war
of national survival would not disregard all costs in the
hope of making progress. Why, then, should the weighing
of costs and benefits go out of the window when it comes
to lifestyle regulation?

In practice, governments are not usually run by zealots
and the political choice is rarely between complete prohi-
bition and total laissez-faire. Few people deny the need for
some form of regulation. The question is whether regula-
tion should be designed to protect people from themselves.
Before answering that question, you might want to hear
the specifics of each case. What is the person doing? How
great is the risk? What are the benefits? Many people are
prepared to accept a degree of government paternalism in
some areas but not in others.



PATERNALISM AND LIBERALISM

Or you might answer according to your philosophy. Per-
haps you feel that people are not always capable of making
their own decisions and that the combined wisdom of ex-
perts should take precedence. Alternatively, you may feel
that liberty is sacrosanct and that individuals must be free
to choose so long as other people do not suffer from their
choices. The latter position is a crude summation of John
Stuart Mill’s stance on individual liberty, and it is with
Mill that we will begin.

The liberal view

It is almost impossible to start any discussion of paternal-
ism without mentioning Mill’s famous ‘harm principle’,
which places alimit on government intervention in human
behaviour. The principle, wrote Mill (1987: 68), is that

the sole end for which mankind are warranted, individu-
ally or collectively, in interfering with the liberty of action
of any of their number, is self-protection. That the only
purpose for which power can be rightfully exercised over
any member of a civilised community, against his will, is
to prevent harm to others. His own good, either physical
or moral, is not a sufficient warrant. He cannot rightfully
be compelled to do or forbear because it will be better for
him to do so, because it will make him happier, because, in
the opinion of others, to do so would be wise, or even right.

When these words were first published in 1859 the doctrine
ofindividual liberty was not new, but it was Mill who laid it
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out in the ‘most comprehensive, extensive, and systematic
form’ (Himmelfarb 1987: 9). There is a clarity of thought in
On Liberty that makes the concepts seem simpler than they
are. Mill himself described his golden rule as ‘one very sim-
ple principle’ but generations of scholars have found it to
be anything but. There is limitless disagreement about the
meaning and application of the harm principle. Yet its fun-
damental idea - that government is justified in protecting
people from others but never from themselves - resonated
in Victorian Britain and still resonates today. To a large ex-
tent, it is this belief that distinguishes liberal democracies
from states which require the individual to be subsumed
by the religious, collectivist or nationalist beliefs of their
rulers.

Even those who have no appetite for liberty understand
that the concept of freedom has an enduring appeal. Mus-
solini paid lip service to it in 7he Doctrine of Fascism when
he wrote (Mussolini and Gentile 1932: 17):

In our state the individual is not deprived of freedom. In
fact, he has greater liberty than an isolated man, because
the state protects him and he is part of the state.

We will not waste too many words on disingenuous dicta-
tors except to note that I/ Duce felt obliged to redefine the
concept of freedom rather than dismiss it entirely. Nobody
wishes to be regarded as a freedom-hater and few people
self-identify as paternalists or nanny statists. Those who
breach the harm principle usually do so by distorting the
concept of liberty or by arguing that Mill’s arguments do
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not apply to their own time and place. Most people innate-
ly feel that adults should be afforded a great deal of auton-
omy. In a 2014 ComRes poll, 70 per cent of respondents
agreed that ‘individuals should be responsible for their
own lifestyle choices and the government should not inter-
vene’. Only 21 per cent thought that ‘there should be more
government regulation to stop people making unhealthy
lifestyle choices’ (ComRes 2014). We believe, in theory at
least, that people should live and let live.

An analysis of Mill’s philosophy is beyond the reach of
this book, but a few points that are relevant to our topic of
paternalism should be raised. There is much debate about
the meaning of ‘harm’ as Mill uses it in On Liberty, but it
is clear that he did not intend it to be defined so broadly
as to include the psychological impact of taking offence,
feeling sad or being bereaved. If we were to include such
emotions as harm, it would allow far more government in-
tervention than Mill would have countenanced. The mere
knowledge that an irreligious or risky activity is taking
place somewhere in the world could be enough to distress
a moral puritan. When Mill wrote about harm, he meant
only direct harm to an individual’s person or property.

A more interesting question is whether individual lib-
erty is as important as Mill believed. He assumed that soci-
ety would be better off if people made their own choices,
unencumbered by the tyranny of majority opinion, but
not everybody has been convinced. For Mill, freedom,
originality, eccentricity and genius are indivisible. Genius
cannot thrive without the oxygen of liberty, he argues, and
‘the amount of eccentricity in a society has generally been
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proportional to the amount of genius, mental vigour, and
moral courage it contained’ (Mill 1987: 132). This could be
true but it looks rather like a bald assertion, as does Mill’s
claim that ‘the chief danger’ of his time was that ‘so few
dare to be eccentric’. It is not obvious that eccentricity per
se has any great benefit to society and it could be argued
that exceptional genius is not the product of the environ-
ment but of genetics and education. In any case, genius
and eccentricity can tolerate many petty regulations be-
fore being suppressed. Isaiah Berlin (1969: 128) argued that
‘love of truth and fiery individualism grow at least as often
in severely disciplined communities, among, for example,
the puritan Calvinists of Scotland or New England, or
under military discipline, as in more tolerant or indifferent
societies’.

To have ‘persons of genius’, says Mill, ‘it is necessary to
preserve the soil in which they grow’ (Mill 1987: 129). The
assumption that promoting liberty will foster originality -
and therefore progress - is plausible but speculative. It is
not, in itself, strong enough to validate the harm principle.
It seems here as if Mill is trying to tempt the average read-
er, whom he suspects of being intolerant and conformist,
with the promise of benefits from allowing others to lead
unusual lifestyles. In so doing, Mill puts himself in the pos-
ition of having to argue that any regulation that breaches
the harm principle reduces the sum total of genius in a
nation, and yet it is not at all obvious that, to take a con-
temporary example of paternalism, forcing people to wear
seat belts has any such effect. Mill might argue that even
trivial encroachments on freedom stifle originality by
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creating a hostile intellectual climate - he talks about ge-
nius only being able to ‘breathe freely in an atmosphere of
freedom’ (emphasis in the original) - but this applies more
to free speech than to some of the regulatory questions he
addresses, such as whether poisons should be sold over the
counter.

Mill is more convincing when he argues that paternal-
ism drains people of their vitality by making decisions for
them. Relieved of the need to think for themselves, Mill
feared that they would stop thinking at all, until ‘by dint of
not following their own nature they have no nature to fol-
low’ (ibid.: 126). It might also be argued that a society that
bans so much on grounds of safety lulls individuals into
believing that everything that is legal is safe; that legality
itself amounts to tacit encouragement (Miller 2010: 152).
In this way, paternalism hinders our ability to make good
decisions, first by giving us too little practice and then by
giving us unrealistic expectations.

In my view, Mill’s simplest and strongest case for indi-
vidual liberty arrives a few pages later when he writes that
a person’s ‘own mode of laying out his existence is the best,
not because it is the best in itself, but because it is his own
mode’” (Mill 1987: 133). Since people have different tastes
and preferences, it is undesirable for others, even if they
are the majority, to impose foreign preferences upon them.
Hospers (1980: 265) puts it another way, saying ‘what is for
the person’s good may not be the same as what he wants’
(emphasis in the original). Citing the example of a drug ad-
dict who wants nothing in life but ‘drug-soaked euphoria’,
he continues (emphasis in the original):
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Even if we believe, and even if we believe truly, that such
a life does not serve his good — we think of the wasted
talents and what he might have achieved and enjoyed if
he had not (in our view) thrown away his life — we are nev-
ertheless faced with the fact that what we want for him is
not the same as what he wants for himself.

In the final analysis, Hospers concludes that we must say
to ourselves:

It’s his life, and I don’t own it. I may sometimes use coer-
cion against his will to promote his own ends, but I must
never use coercion against his will to promote my ends.
From my point of view, and perhaps even in some cosmic
perspective, my ideals for him are better than his own.
But his have the unique distinguishing feature that they
are his; and as such, I have no right to interfere forcibly
with him.

Mill does not explicitly state his case in terms of equity or
anti-discrimination, but he is clearly motivated by a desire
to protect minorities. In a democracy, majorities seldom
need protection. It is not necessary to argue that the ma-
jority will benefit from leaving the minority alone - though
they might - it is enough to know that the minorities are
able to pursue happiness in their own way. Mill may have
been right in his assumption that an atmosphere of free-
dom fosters creativity and ultimately benefits the whole
society, but the case for liberty does not depend on there
being spillover effects for other people.
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The dominant and recurring theme in On Liberty is
Mill’s belief that Britain was sinking under a tide of con-
formity and ‘collective mediocrity’ (Mill 1987: 131). An
exceptional and unorthodox individual himself, Mill ar-
gued that the average man has average tastes and little
sympathy for free thinkers and non-conformists. If left
unrestrained, he saw democracy becoming nothing more
than a vehicle for the prejudices of the masses. “The likings
and dislikings of society, or of some powerful portion of it,
he wrote, ‘are thus the main thing which has practically
determined the rules laid down for general observance,
under the penalties of law or opinion’ (ibid.: 66). He berated
his fellow intellectuals for spending time discussing ‘what
things society ought to like or dislike’ instead of asking the
more fundamental question of whether society’s ‘likings
and dislikings should be a law to individuals’ (ibid.). On
Liberty answers that question with an emphatic no’.
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2 THE CLASSICAL ECONOMIST’S VIEW

On the utilitarian scales balancing society’s pleasure and
pain, Mill’s principle allows the minority to pursue ful-
filment without causing pain to others. The net effect on
human happiness can only be positive. This is the cross-
roads at which utilitarianism, liberalism and economics
meet; hardly surprising since Mill was a utilitarian, a
liberal and an economist. In standard economic theory, it
is assumed that an individual will attempt to maximise
his utility. Mill is quick to note that there is no objective
measure of what is best for an individual, but so long as the
person is equipped with ‘a tolerable amount of common
sense and experience’ we must assume that the life he has
chosen for himself, within the constraints of his own cir-
cumstances and abilities, is more to his liking than the life
that would be chosen for him by a committee, a king, or his
peers (ibid.: 132-33). Only through liberty, therefore, can
the individual maximise his utility.

Economics can be used to justify regulation of risky
activities, up to and including prohibition, but not on the
basis of paternalism. Like Mill, economists assume that in-
dividuals will use their freedom and resources to pursue the
best life for themselves as judged by themselves. If we want
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to know people’s preferences, we only have to observe what
they do when they have the freedom to choose. If they are
prevented from acting freely, they will be less able to max-

imise their utility and more likely to suffer a welfare loss.

There is no assumption in economics that people will

make the ‘best’ choices according to some objective stand-

ard. The real question is whether somebody else - in prac-

tice, a politician — would make better choices for them. It is
doubtful that he would. One reason for this was explained
by Mill when he noted that ‘the most ordinary man or

woman has means of knowledge immeasurably surpass-
ing those that can be possessed by anyone else’ (Mill 1987:
143). Bureaucrats do not know what the individual’s tastes,

desires and goals are. Lacking adequate information, the

government can only work on ‘general presumptions

which may be altogether wrong and, even if right, are as
likely as not to be misapplied to individual cases’ (ibid.). As
a result, Mill says, ‘the odds are that it interferes wrongly
and in the wrong place’ (ibid.: 151).

Feinberg (1971: 109-10) suggests that individuals take

up to five factors into account when making a risky deci-

sion, namely:

1.
2.
3.

4.
5.

The probability of harming oneself.

The severity of the harm.

The probability of achieving the goal for which one is
putting oneself at risk.

The importance of that goal.

The necessity of incurring the risk to achieve the goal.

These five judgements amount to one big trade-off between

costs and benefits. A paternalistic government may or may

11
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not be better able to assess the statistical likelihoods of (1)
and (3), and it may be able to provide information on (2) and
(5), but only the individual can make the value judgement
involved in (4), and only the individual knows how much
risk he is prepared to tolerate. Even if the state could accu-
rately quantify the severity of harm (2) and the probability
of the person coming to harm (1), only the individual could
make the value judgement involved in weighing up all five
factors to come to a final decision. It may be that the gov-
ernment has better access to — or better understanding of
- information that could help the individual make the deci-
sion, but on several crucial points the government knows
next to nothing.

Economists have long understood that the wide disper-
sion of knowledge in society fatally undermines attempts
at central planning (Hayek 1945). Taken individually,
people have limited knowledge but, by interacting in the
market, millions of people are able to direct resources
more efficiently than a system that abolishes markets and
has no price mechanism to guide it. Economists therefore
assume that ‘the operation of free markets maximises so-
cial welfare’ and that so long as markets are working effi-
ciently ‘government intervention can only decrease social
welfare’ (Cawley 2011: 128-29).

Assuming the individual to be of sound mind, reason-
ably well informed and making decisions of his own free
will, Feinberg concludes that interference can only be jus-
tified if ‘the risk is extreme and, in respect to its objectively
assessable components, manifestly unreasonable’ (Fein-
berg 1971: 110). He offers several examples to illustrate
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what he means by ‘extreme’, such as chopping off one’s own
hand, selling oneself into permanent slavery, and taking a
drug that provides an hour’s pleasure but is certain to be
followed by a violently painful death. These activities are
so extraordinarily self-destructive as to create the strong
presumption that the person is not of sound mind. The
fact that the examples are extremely unusual, if not wholly
hypothetical, is prima facie evidence that they are irration-
al. By contrast, the billions of people who are prepared to
risk their long-term health with tobacco, alcohol, food or
physical inactivity make it very difficult to portray such
behaviours as ‘manifestly unreasonable’.

But there is a major caveat to classical economists’
laissez-faire approach to lifestyle regulation. If there are
market failures, government action can be justified - so
long as it will lead to better outcomes. The aim of such reg-
ulation is not to change people’s behaviour, let alone their
preferences. It is not designed to make people healthier or
to make them better citizens. It is designed only to ensure
that resources are allocated as efficiently as possible given
consumers’ preferences. Relevant market failures for our
purposes include those which create information asym-
metries, such as inaccurate labelling and false advertising,
and negative externalities, such as financial costs forced
onto unwilling third parties.

For market exchanges to optimise social wellbeing,
consumers should be reasonably well informed and of
sound mind. It goes without saying that paternalism is
appropriate in the case of children and the same is true
of those who are incapable of giving informed consent as

13
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a result of senility, insanity or brain-damage.' Hospers
(1980) agrees that government paternalism is difficult to
justify when adults are making voluntary decisions, but
questions whether consent is meaningful if the individ-
ual is threatened with coercion or punishment, is poorly
informed about the consequences, or is in an unhealthy
psychological state.

People can be persuaded to buy a product through sales
patter or advertising but the mere fact that they would
not have bought the product without these influences
does not mean that their choice was involuntary. Many
factors can be influences - or ‘nudges’ — without being co-
ercive, but it is less clear whether somebody who has been
conned into believing that a bottle of snake oil will cure
their rheumatism has made a truly voluntary choice. If the
buyer is deliberately misled with false information, or if an
important piece of information is deliberately concealed,
then the market has arguably failed since the buyer would
have made a different choice if he had been equipped with
the facts. It is for the law to decide where salesmanship
ends and fraud begins, but the logic behind such laws is
uncontroversial.

We shall return to the issue of persuasion in a later
chapter. For now let us conclude that economists believe
that markets produce the best outcomes if competition ex-
ists and if choices are voluntary. For this, consumers must
be reasonably well informed and reasonably rational. Like

1 After describing the harm principle in Or Liberty, Mill’s very next sentence
reads: ‘It is, perhaps, hardly necessary to say that this doctrine is meant to
apply only to human beings in the maturity of their faculties’ (Mill 1987: 69).
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John Stuart Mill, mainstream economists assume that the
average consumer is basically rational, which is to say he
generally acts in accordance with his preferences. However,
some paternalists argue that findings from behavioural
economics prove that people are intractably irrational and,
therefore, require more government paternalism than has
traditionally been assumed. The following chapters will
discuss the philosophical and economic arguments in
favour of ‘nudge’ (soft) paternalism, coercive (hard) pater-
nalism, and ‘public health’ paternalism.

15
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3 SOFT PATERNALISM AND NUDGE THEORY

Economists have never really believed that people are
ruthlessly self-interested, perfectly informed robots who
are constantly balancing costs against benefits. There are
not enough hours in the day for us to be perfectly informed
about every decision we make and so we use shortcuts
(heuristics) to help us reach an outcome that might not be
perfect, but is good enough (satisficing). We use rules of
thumb and best estimates. We rely on recommendations
from friends, and trust brands that have served us well in
the past. Tt makes far more sense to say that people display
bounded rationality than to accuse them of “irrationality™
says Sunstein (2014a: 11). This is not necessarily a bad thing.
It is perfectly rational to settle for less than best if it saves
us time and effort, particularly when the costs are low. It
would be unreasonable to spend a day researching which
box of matches to buy, but it could be time well spent if we
were buying a house.

But what if our mental shortcuts and human frailties
stop us getting what we really want? Since the 1970s, the
field of behavioural economics has shown that people fall
foul of a number of cognitive biases which lead to bad
decision-making. These subtle but common irrational
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responses have been said to undermine John Stuart Mill’s
faith in reason and justify a new wave of paternalism.

‘Soft paternalism’ went mainstream in 2008 when Rich-
ard Thaler and Cass Sunstein published their influential
best-seller, Nudge. In it they argue that inertia, in particu-
lar, exerts a powerful influence over people. If one option
requires conscious effort while the other doesn’t, we are
more likely to do nothing and settle for the default. And
yet the default option does not necessarily reflect our
preference when we are asked directly (that is, in a yes/no
question with no default option).

For example, most people express a wish to be an organ
donor and yet millions of people never get around to seeking
out the relevant form and filling it in. Economists are wary of
taking people’s stated preferences too seriously - talk is cheap

- but in this instance, we can assume that most people’s de-
sire to be an organ donor is genuine. Many stated preferences,
such as the desire to emigrate or drink less, are derailed by
the sacrifices required to bring them to fruition, but with
organ donation there is no real sacrifice because the person
will be dead when it happens. Wanting to donate one’s organs
is therefore unlikely to be a ‘second-order preference’. People
are not saying that they wish they were the kind of person
who wanted to be an organ donor; they have just never had
sufficient incentive to make the arrangements. They are put-
ting off until tomorrow what they could do today.'

1 There may also be a cognitive bias in people discounting the possibility
that they are going to die in the near future, but that is a different issue. If
the people who died at a young age (when their organs are most valuable)
knew that they would die young, they would presumably be more likely to
fill out the form in time.
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It has been suggested that governments should flip the
default option by introducing ‘presumed consent’ for organ
donations. This would make human organs available for
transplant unless the deceased person had explicitly said
that he or she did not want to be a donor. Changing the
default option has a huge effect on uptake. Thaler and
Sunstein (2008: 188) report the results of an experiment in
which 82 per cent of participants agreed to become donors
when they had to opt out whereas only 42 per cent became
donors when they had to opt in.

Presumed consent has two advantages: it would bring
many people’s actions in line with their preferences and it
would save lives. However, just as inertia and procrastina-
tion lead to too few people becoming organ donors under a
system of explicit consent, the same biases would probably
lead to too many people becoming organ donors under a
system of presumed consent. Some people with religious
or other beliefs which forbid them from donating their
organs will fail to fill in the relevant forms. This makes
presumed consent a tricky ethical issue, particularly since
some people are uncomfortable with the idea of the state
presuming ownership of their bodies, alive or dead.

Fortunately, there is a third way that seems to do the
job. In the above experiment, 79 per cent of participants
agreed to be donors if they were given a straight choice
with no default option. This suggests that all that needs
to be done is to get the question under people’s noses ra-
ther than wait for them to visit a website or pick up a form.
Thaler and Sunstein recommend adding the question to
driving licence application and renewal forms. This will
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reach most adults and it has the added, though macabre,
advantage of reaching two groups who are particularly
likely to leave young, fresh organs to harvest: motorcyclists
and newly qualified motorists. This third way is perfectly
libertarian and it is debatable whether even the second
way (presumed consent) is illiberal, since people are free
to opt out. Either way, it illustrates how default options can
affect our behaviour.

Inertia is just one of the cognitive biases that lead to
suboptimal decision-making. Thaler and Sunstein mar-
shall an impressive array of evidence showing that people’s
actions can be significantly affected by seemingly minor
details in what they call the ‘choice architecture’. Given
that default options are inevitable, Thaler and Sunstein
argue that they should be designed to ‘influence choices
in a way that will make choosers better off, as judged by
themselves’ (ibid.: 5 - emphasis in original).

Behavioural experiments have shown the effectiveness
of all sorts of interventions in the choice architecture.
Painting a picture of a fly on a urinal gives men something
to aim at and reduces ‘spillage’. Automatic enrolment of
employees into pension plans (with an easy opt-out for
those who don’t want to join) increases uptake and gives
people more savings in later life. Sending people a letter
telling them that their money is needed for ‘vital public
services’ makes them more likely to pay their income tax
bill on time. Getting a patient to write down the details of
their doctor’s appointment (rather than having a member
of staff do it) makes them less likely to forget about it. Plac-
ing healthy food at the front of the counter in cafeterias
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makes it more likely to be picked up. Even putting a light
above the fruit bowl can significantly increase the number
of people who opt for fruit in school canteens (Wansink
2015).

If liberty is defined as the ‘absence of legal coercion’
(Feinberg 1984: 7), it is difficult to argue that any of these
interventions are illiberal. Thaler and Sunstein lay out
clear criteria for nudging to ensure that freedom of choice
is respected. They define a nudge (Thaler and Sunstein
2008: 6) as a change to

any aspect of the choice architecture that alters people’s
behaviour in a predictable way without forbidding
any options or significantly changing their economic

incentives.

In other words, the nudge must be evidence-based (‘alters
people’s behaviour in a predictable way’), cannot involve
bans (‘without forbidding any options’) and cannot make
the activity less enjoyable or more expensive (‘[without]
significantly changing their economic incentives’).

Nudge theory has been criticised for being manipula-
tive (Glaeser 2006) but, as Thaler and Sunstein repeatedly
point out, it is no more manipulative than any other at-
tempt by governments, businesses and individuals to in-
fluence our decisions. Choice architecture is everywhere
and eradicating defaults is not an option. The criticism
that nudging is manipulative implies that there is some
sort of natural choice architecture with which the govern-
ment is meddling but, as Sunstein (2014a: 140) points out,
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when default options exist it is ‘not because God or nature
has so decreed’ but because somebody has chosen them.
For nudge theorists, it is better if the architecture helps
us follow our desires rather than dragging us away from
them. School canteens have to place the food somewhere,
so why not place the healthier food at the front? It would
be no less ‘manipulative’ to place it at the back. Similarly, it
is not obvious why an automatic opt-out of a pension plan
is less manipulative than an automatic opt-in.

Businesses use nudge tactics all the time. Online sub-
scriptions are often renewed unless we explicitly cancel
them and libertarians have no problem with this because
consumers are free to take their business elsewhere. The
market will ultimately punish any company that gets a rep-
utation for sharp practice. It could be argued that people
expect a degree of manipulation and salesmanship from
business but would feel patronised if the government used
the same tricks in an effort to save us from ourselves. Haus-
man and Welch (2010: 131) suggest that ‘the cacophony of
invocations of irrational responses by non-governmental
agents’ is made tolerable by ‘the limits to its effectiveness
and the extent to which these invocations conflict with
one another and cancel one another out.” By contrast, ex-
ploitation of psychological foibles by monopolistic govern-
ment is ‘a form of disrespectful social control’ (ibid.: 134).

Since Thaler and Sunstein insist that nudging should be
done openly and with full publicity, it is certainly possible
that some people will feel humiliated and browbeaten by
the knowledge that government is subtly influencing their
personal decisions. In the view of Isaiah Berlin (1969: 157):
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Paternalism is despotic, not because it is more oppressive
than naked, brutal, unenlightened tyranny, nor merely
because it ignores the transcendental reason embodied
in me, but because it is an insult to my conception of my-
self as a human being, determined to make my own life
in accordance with my own (not necessarily rational or
benevolent) purposes, and, above all, entitled to be rec-

ognised as such by others.

These concerns, which echo Mill’s, cannot be lightly dis-
missed, but they do not necessarily apply to nudge theory.
Although government has a monopoly, Thaler and Sunstein’s

agenda of ‘libertarian paternalism’ makes it easy for people

to ‘take their business elsewhere’ by ignoring or opting out

of the nudge. Besides, many of the suggestions in Nudge are

aimed at the private sector. They do not recommend, for ex-
ample, that governments force cafés to display healthy food

at the front counter. When government action is required

for the nudge, it is when the government is already involved.
Tax collection, organ donation and driving licences are all

within state control. If they can be made more effective and

efficient by using the same persuasive techniques that are

second nature in the private sector, why not do so?

Some have argued that libertarian paternalism is not,
in fact, libertarian (Glaeser 2006) and it is true that Thaler
and Sunstein occasionally seem to think that they know
whatisinaperson’s bestinterest (Sugden 2016). But it could
equally be faulted for not being paternalistic. Some of their
most famous nudges involve no paternalism whatsoever.
The fly on the urinal, for example, is primarily intended to
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benefit toilet cleaners rather than toilet users. The benefi-
ciary of organ donations is the live recipient, not the dead
donor. A reminder to pay one’s income tax could benefit the
individual if it helps avoid a fine, but the main beneficiary
is the tax office. Reminders, warnings and education are
not paternalistic because, as Hausman and Welch (2010:
127) note, ‘providing information and giving advice treats
individuals as fully competent decision makers.’ Nudges of
this sort may well help people pursue their goals but that
does not necessarily make them paternalistic. They can be
justified by mainstream economics.

The British government has been experimenting with
behavioural economics since 2010 when the Behavioural
Insights Team was set up under David Cameron. Popu-
larly known as the Nudge Unit, it began life with the com-
mendable pledge to close itself down if it did not produce
a tenfold return on its £500,000 start-up costs. In his book
Inside the Nudge Unit, the team’s director David Halpern
describes a string of nudging successes which only serve
to demonstrate the limits of ‘libertarian paternalism’. The
most significant of them include adding a note to income
tax reminders telling the recipient that ‘most people pay
their tax on time}; adding a photo of the driver’s car to un-
paid car tax bills; sending debtors a text message to tell
them that the bailiffs are due to appear on their doorstep;
and offering people a loft clearance service to increase
uptake of subsidised home insulation (Halpern 2015: 3-4).2

2 The Behavioural Insights Team realised that the hassle of clearing out their
lofts was a bigger deterrent to people than the cost of roof insulation.
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All these nudges had the desired effect and, Halpern says,
brought in tens of millions of pounds. Since they cost little
to implement, they were worthwhile innovations but most
of them relied on little more than a change in presenta-
tion. Only the loft clearance scheme was paternalistic (the
others were principally for the benefit of the government),
but it was not really a ‘nudge’ since it changed the costs
and benefits, and it was not libertarian because it forced
taxpayers to pay for other people’s home improvements.

The most damning criticism of the nudge project is not
that it is illiberal, but that it is insubstantial in the context
of the big issues facing government. If one strips out all
the nudges that are not paternalistic, not libertarian and
not trivial, there is little left of the libertarian paternalist
agenda. It is precisely because Thaler and Sunstein are re-
luctant to use state coercion that the implications of nudge
theory for public policy are so limited. There are plenty of
nudges that can be adopted by businesses and individuals
and yet nudging in its pure form - with the caveat that
the nudge should be easy to ignore or avoid — has fewer
practical applications for government. Nudges can be ef-
fective in reminding people to do things, but they do not
offer solutions to the major political challenges of the day,
and the assurance of a hassle-free opt-out will never sat-
isfy single-issue campaigners who see bigger gains to be
made from compulsion.

The truth is that most governments are more paternal-
istic and less libertarian than the nudge theorists. If the
principles of Nudge were rolled out across government,
many existing laws would have to be repealed and few new
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laws would be made. From a libertarian perspective, it is
unfortunate that Thaler and Sunstein do not apply their
principles to such issues as gambling and narcotics, where
US law goes far beyond subtle nudges. One can only spec-
ulate as to what legislative programme would emerge if a
society was started from scratch based on nudge theory,
but it would surely be more libertarian than any country
currently in existence.

One concern about the nudge agenda is that it creates
a slippery slope of regulation, with government becoming
gradually more intrusive and manipulative. In its pure
form, this should not be possible since Thaler and Sun-
stein’s criteria preclude the use of coercion, but critics were
given ammunition in 2014 when Cass Sunstein went solo to
write a follow-up book, Why Nudge?, which took a notably
less libertarian line. Applying a new golden rule, Sunstein
maintained that ‘nudges are usually the best response’ but
added that ‘harder forms of paternalism are not off-limits’
(Sunstein 2014a: 17, 142). It may or may not be relevant that
Sunstein had taken a job as the ‘Regulatory Czar’ in the US
government between writing Nudge and Why Nudge?, but
whatever the reason for his change in tone, the newfound
embrace of hard paternalism undermined the intellectual
coherence of the nudge philosophy. Sunstein now supports
hard paternalism ‘when the benefits justify the costs’ (ibid.).

The introduction of a vague cost-benefit analysis in-
volving ‘social welfare’ compromises the relative clarity of
nudge theory by opening the door to paternalists making
value judgements on other people’s behalf. It is hard to im-
agine Mill adding a footnote to his harm principle saying
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‘unless the benefits outweigh the costs, in which case co-

ercion is not off-limits’? Costs and benefits can never be
properly quantified when dealing with pleasure, pain, joy
and remorse. The judgement can only be made by the indi-
vidual who is going to experience the benefits and pay the
costs. Any valuation by a third party is likely to be biased
and arbitrary.

A principle that boils down to opposing government
coercion unless the benefits outweigh the costs in the eyes
of those who are not involved in the transaction is no prin-
ciple at all. In contrast with Thaler and Sunstein’s original
nudge criteria and Mill’s harm principle, it does not allow
a line to be drawn between appropriate and excessive in-
terventions. In practice, it would allow any number of il-
liberal intrusions so long as they achieved the paternalist’s
goal and did not come with too many negative side effects.
This leads us into the realm of coercive paternalism, which
is the subject of our next chapter.

3 Mill does make one exception to his principle, albeit for a self-regarding ac-
tion that is extremely rare if not non-existent. He says that nobody should
be allowed to sell themselves into permanent slavery. Feinberg (1971) ar-
gues that he was wrong to do so.



4 COERCIVE PATERNALISM

Few people are prepared to define themselves as coercive
paternalists. An exception is Sarah Conly, whose 2013
book Against Autonomy: Justifying Coercive Paternalism
is unusual in making the case for the nanny state openly
and honestly. An American professor of philosophy who
has since written a book arguing that people do not have
the right to have more than one child (Conly 2016), Conly
builds on the same claims about intractable irrationality
found in Nudge, but argues that the force of law should be
employed to prevent individuals making risky decisions
even if they are well informed about the hazards. It is not
enough to give people nudges they can opt out of, she says,
because the right to opt out will not only be used by those
who have made a rational and informed decision, it will
also be used by those who would, in her view, benefit from
being nudged.

‘More freedom to choose’, Conly says, ‘means more
people will choose badly’ (Conly 2013: 31). Therefore, it is
time to turn to ‘a better approach, which is simply to save
people from themselves by making certain courses of ac-
tion illegal. We should, for example, ban cigarettes; ban
trans fats; require restaurants to reduce portion sizes to



KILLJOYS

28

less elephantine dimensions; increase required savings,
and control how much debt individuals can run up’ (Conly
2013: 1). Conly does not shy away from the philosophical
and practical objections to her brand of hard paternalism.
Because she makes her case eloquently, Against Autonomy
offers an opportunity to put Mill’s philosophy up against a
serious thinker from the opposite side.

At the core of Mill’s view of individual liberty is the
belief that people are best placed to make their own deci-
sions because they have both the incentive and knowledge
to make the optimal choices given their own preferences. In
Principles of Political Economy, he wrote that ‘people un-
derstand their own business and their interests better, and
care for them more, than the government does, or can be
expected to do’ (Mill 2004: 282). Tastes vary and what may
seem a rational choice to one person will seem crazy to an-
other. Given the plurality of individual desires, Mill argued,
there is no case for allowing the heavy hand of the state to
make prohibitions unless the activity in question directly
harms other people without their consent.

Sarah Conly rejects this. She argues that people are
united behind certain universal goals which some of us
fail to achieve as a result of cognitive biases and human
weakness. Autonomy is overrated, she says, when it leads
us to do things we will regret. Given her more authoritar-
ian approach, the challenge for Conly is twofold. First, she
must find universal human goals to which everyone sub-
scribes. Second, she must find effective ways for the gov-
ernment to coerce people into achieving those goals. It is
imperative that effective and harmless methods are found
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because, unlike nudge paternalism, coercive paternalism
cannot be opted out of and will apply to all. Furthermore,
it should not disadvantage those who have minority tastes
and should not become a runaway train of authoritarian-
ism. As we shall see, this is a difficult circle to square.

The mirage of universal goals

A means paternalist is interested in helping people achieve
their own goals whereas as an ends paternalist dictates
what their goals should be and uses government interven-
tion to direct people towards them. Sunstein and Thaler
present themselves as means paternalists. They accept
that people have different goals and preferences, but argue
that individuals would make different — and probably bet-
ter — decisions if the choice architecture was not working
against them. This can be tested empirically. As mentioned
above, many people make a different decision about organ
donation and pension plans if they are given a neutral
question rather than an automatic opt-in or opt-out.
Conly also claims to be a means paternalist, but much
of her argument resembles ends paternalism. “The pater-
nalist wants to make people better off, writes Conly, ‘and
if we have an idea of what constitutes objective well-being,
it seems reasonable to think the paternalist would impose
this on people, even though we really don’t want this’ (ibid.:
107).! Conly focuses on two areas of ‘objective well-being’

1 This seems to contradict a statement elsewhere in her book in which she
says ‘T do not argue that there are objectively good ends’ (ibid.: 43).
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which she believes are suitable candidates for ‘laws that
force people to do what is good for them’ (ibid.: 3). These are
health and financial security. Put simply, she argues that
everybody wishes to be alive and everybody wants to be
financially secure, therefore coercive government action
that helps people to fulfil these ambitions is justified. If
there are other universal goals that justify hard paternal-
ism, Conly does not mention them in Against Autonomy,
and even her goals for health do not, in practice, extend
beyond not smoking and not being obese. To this end, she
proposes a ban on cigarettes and various interventions in
the food supply.

Her examples of objective well-being are uncontrover-
sial on the face of it. It is trivially true to say that people
would sooner be healthy than sick and would prefer to be
affluent in old age than poor. These things are clearly im-
portant. The problem is that other things are also impor-
tant and trade-offs have to be made. It would be a strange
person who chose to live in poverty when they were young
in order to be wealthy in retirement, and few people are
prepared to live a life of austere self-denial to minimise
every health risk. Ask a person if they value health and
money, they will probably say yes, but ask them if they
value fun and freedom, they will also say yes. People’s de-
sires are often in conflict with one another. We genuinely
want to avoid dying in a car crash, but we accept this risk
in exchange for the benefits of fast, convenient transport.
The mere fact that a person’s (stated) preference is to be
healthy does not mean that their (revealed) preference for
junk food or alcohol is illegitimate.
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If we judged people’s desires by their behaviour - as
economists do — we would not conclude that pristine
health is their only goal. Even stated preferences do not im-
ply that people prioritise a long life over all other consider-
ations. When The Who sang Thope I die before I get old” in
1965 they were reflecting a stated preference for living fast
and dying young that is not uncommon. A young man who
leads an unhealthy or risk-taking lifestyle while claiming
to have little or no interest in getting old is being consist-
ent in his stated and revealed preferences. He may change
his mind in later life, but that is not sufficient reason to
view his youthful preferences as illegitimate.

In surveys of personal life goals, it is relationships with
friends and family that tend to top the list, followed by the
hope of having a good job, a dream home and ‘being happy’.
A poll of 2016's new year resolutions found that 46 per cent
of those surveyed planned to ‘enjoy life to the fullest’. This
(admittedly vague) goal came top, beating ‘live a healthier
lifestyle’ (41 per cent) and ‘save more, spend less’ (30 per
cent) (Kirkham 2015).

The medium-term ambitions of teenagers and young
adults include getting a degree, owning a home and get-
ting married. Living a ‘long and healthy life’ featured in a
global survey of millennials but nowhere in the world did
it come higher than third as a life goal, and it consistently
came below ‘spend time with my family’ and ‘grow and
learn new things’ (Universum 2015).

Looked at from the other end of life, a survey asking
older Americans about their regrets was topped by stories
related to romance, family, education and careers. Money
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problems came fifth, cited by ten per cent of respond-
ents, and health came seventh, cited by just six per cent
of respondents (Morrison and Roese 2011). These are only
crumbs of evidence, but are enough to show that people
have aspirations other than health, longevity and saving
for old age.

Conly makes the point that an individual’s liberty is
meaningless if he is not alive to exercise it. This is true up
to a point, but a longer life does not imply a freer life, nor
does it necessarily mean a better life. No one would claim
that somebody who dies at 90 has, by definition, led a more
fulfilling life than someone who dies at 80. Being alive, like
being free, is ultimately only a means to an end, not an end
in itself.

Doctors respect people’s right not to be resuscitated if
they fallinto a coma and most of us respect people’s right to
commit suicide. Are we to assume that both these acts are
always and everywhere irrational? Kingsley Amis stated
it bluntly when he said that no pleasure is worth giving
up for the sake of two more years in a geriatric home at
Weston-super-Mare’. The philosopher Joel Feinberg (1971:
109) put it more delicately, writing:

Sometimes it is more reasonable to assume a great risk
for a great gain than to play it safe and forfeit a unique
opportunity. Thus it is not necessarily more reasonable
for a coronary patient to increase his life expectancy by
living a life of quiet inactivity than to continue working
hard at his career in the hope of achieving something im-
portant even at the risk of a sudden fatal heart attack at
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any moment. There is no simple mathematical formula to
guide one in making such decisions or for judging them

‘reasonable’ or ‘unreasonable.

These might be extreme examples, but they illustrate the
costs and benefits people weigh up throughout their lives.
The key word here is ‘trade-off’. There are balances to be
struck between short-term, medium-term and long-term
aspirations, and it cannot be assumed that long-term as-
pirations are the most important. Moreover, the long-term
goal of being happy could be reasonably pursued by a suc-
cession of short-term pleasures.

Conly shows that she is aware of such trade-offs. Echoing
Sunstein, she says that one of her key criteria for coercive
intervention is that ‘the benefits have to be greater than the
costs’ (Conly 2013: 151). But who is to decide, and how? Con-
ly wants to ban cigarettes but not alcohol because 7 think
that the benefits of drinking alcohol outweigh its dangers’
(ibid.: 149 - emphasis added). Similarly, she does not want
to ban sugary drinks, because ‘people really enjoy soda’
and because ‘soda is sufficiently important to people that
in some form it should remain available’ (ibid.: 161-62). She
even makes exceptions for some acutely life-threatening
activities so long as people enjoy them (ibid.: 154):

Even if death is an immediate risk, if an activity is suf-
ficiently rewarding it may be worth it — we ski despite
the danger of breaking our necks running into a tree, we
drive, and so forth. It would be counterproductive to ban
every dangerous activity.
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When proposing a ban on trans fats on the basis of what
is, to her, a slam dunk cost-benefit analysis, she says ‘we
have noreason to think the health risks of trans fats could
be offset by enjoyment’ (ibid.). This may be true - health-
ier substitutes for trans fats taste identical - but it raises
the question of how much ‘enjoyment’ trans fats would
have to give people for them to be ‘sufficiently rewarding’
and for a ban to be ‘counterproductive’. If people enjoyed
eating them as much as some people enjoy skiing, pre-
sumably they would be permitted, but if people only en-
joyed them as much as people enjoy smoking they would
be outlawed.

For Conly, the risks of sugary drinks are on the right
side of the line - but only just. She says she would support
their prohibition if future research confirmed a link be-
tween soda consumption and heart disease and weight
gain (ibid.).? Could Conly ever be convinced that the ben-
efits of a large restaurant portion ‘outweigh its dangers’?
What would it take for her to concede that cigarettes are

‘important’ to people or that smokers really enjoy’ them?

There seems to be a cost-benefit analysis going on here
but there is no methodology, no clear logic. What are the
criteria? It all seems so arbitrary.

Gerald Dworkin (1971: 188) makes similar unspecified
trade-offs in his celebrated essay on paternalism. He sup-
ports compulsion when it comes to seat belts because ‘the
restriction is trivial in nature, interferes not at all with the

2 Thisisastrange benchmark. Since sugary drinks contain calories, they can
obviously contribute to weight gain — and obesity can cause heart disease.
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use or enjoyment of the activity, and does, I am assuming,
considerably reduce a high risk of serious injury’. By con-
trast, he says that many ‘ultra-hazardous activities’, such
as bull-fighting, sports-car racing and mountain-climbing,
should not be prohibited because there are ‘some risks -
even very great ones — which a person is entitled to take
with his life’ (ibid.). But which ones? Climbing Everest has
a death rate of one in fifteen and is significantly more
dangerous than driving without a seat belt. We cannot
know what goes through the minds of mountain climbers
as they freeze to death on K2 (as one in five of those who
attempt to reach the summit do). Perhaps some of them
genuinely reflect on the fact that they are dying doing what
they love best, but many of them may wish they had been
restrained from attempting the climb. Dworkin says that a
ban on mountain climbing ‘completely prevents a person
from engaging in an activity which may play an important
role in his life and his conception of the person he is’ (ibid.).
The same could surely be said of some people who smoke
tobacco, marijuana or opium.

Besides, what kind of coercive paternalist allows people
to do things just because they enjoy them?! The more one
reads of the paternalism literature, the more one is struck
by ad hoc exceptions being made to supposedly universal
principles. That these exemptions tend to reflect the public
mood of the day only confirms Mill’s fears about the tyr-
anny of the majority. Smoking and eating dominate both
Against Autonomy and Sunstein’s Why Nudge? as if they
were in a separate class of risky pursuits. When it comes
to activities that pose an acute risk of death at a young age,
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such as motorcycling and mountaineering, paternalists
have little to say other than that participants should, per-
haps, be forced to wear a helmet. There must be a suspicion
that dangerous sports get a free pass because they are seen
as daring, unusual and physically demanding whereas
drinking, smoking and drug taking are undemanding,
common and intoxicating,.

Prejudice and subjective opinion render the search
for universal ends meaningless. Once it is understood
that people’s goals are varied and conflicting, the trivial
truism that people value their health does not lead to any
obvious conclusions about what the government should do
about risky, self-regarding behaviours. In contrast to Mill’s

‘simple principle’, hard paternalism involves a series of

unquantifiable value judgements, leaving Mill’s concerns
about the limits of government unresolved.

Slippery slopes and runaway trains

The vague and ultimately subjective cost-benefit analysis
that Conly invokes when she tells us which self-regarding
behaviours should be banned raises concerns about a
slippery slope of ever-increasing government interference.
Conly herself mentions the possibility of forcing people to
take exercise classes and she criticises various supposedly
irrational activities, such as buying lottery tickets, which
appear to be suitable targets for prohibition under her
criteria. If 97 per cent of the US population live unhealthy
lifestyles, as one study claims (Loprinizi et al. 2016), the
scope for paternalism seems almost endless.
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As an example of a slippery slope argument, here is an
excerpt from a Guardian article in which the author - in
all seriousness — proposes banning meat in NHS hospitals
on the grounds that, like cigarettes, its consumption in-
creases the risk of cancer (Seedhouse 2016):

Meat eaters who enjoy a relaxing cigarette after dinner
are prevented from doing so, apparently in their own and
others’ best interests, thanks to ablanket ban on smoking.
But how can the NHS sensibly ban cigarettes as a known
health hazard while simultaneously promoting meat? To
endorse one known danger while completely banning a
similar one makes no sense. Either it's OK to allow free
choice or it's OK to prevent ‘unhealthy behaviours’, but
you can’t have it both ways. If you ban smoking you have
to ban meat, which causes considerably more damage to
animals, the environment and individuals than smoking.
If you don’t ban meat, then you can’t ban smoking. Which
is it to be?

Slippery slope arguments are, strictly speaking, logical
fallacies. In principle, the same arguments for banning
opium can be used to ban alcohol, but there is no reason
to assume that one will inevitably follow the other. Each
policy can be debated on its own terms. However, the ex-
istence of one law makes people more likely to accept a
similar law based on the same logic. Conly freely accepts
this when she observes that laws which ‘may at first seem
extreme, relative to the norm, can come to be seen as the
status quo, which enables a step to what was considered
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extreme now appear moderate, and thus acceptable, re-
gardless of merit’ (Conly 2013: 115). Further, she notes that

‘while progress from A to Z doesn't follow logically, we are,

just as the paternalist maintains, far from entirely logical.
Especially where concepts are imprecise, the hapless law-
maker is much more likely to go from a possibly justified
policy to one that is not’ (ibid.: 114-15).

Knowing that it can be persuasive to appeal to prece-
dents, Conly does it herself in Against Autonomy. For ex-
ample (ibid.: 47):

Given that we allow paternalistic intervention in some
cases (seat belts, prescription medicine) where we think
intervention is very, very likely to make a person better
off, we should allow it in other, similar cases.

Seat belt laws are mentioned a great deal by advocates
of paternalism. Along with motorcycle helmet laws, they
represent a widely accepted precedent (in Britain, at least)
for legislation against victimless crimes. This was always
the fear of liberals. When the House of Commons debated
seat belt legislation in 1979, none who opposed it denied
that wearing a seat belt improved safety. Their concern
was that such paternalistic legislation would become a
runaway train. As one MP, Ivan Lawrence, said (Hansard
1979):

Why should anyone be forced by criminal sanction not
to hurt himself? That was never, at least until the crash
helmet legislation, a principle of our criminal law. Where
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will it end? Why make driving without a seat belt a crime
because it could save a thousand lives, when we could
stop cigarette smoking by the criminal law and save
20,000 lives a year? Why not stop by making it criminal
the drinking of alcohol, which would save hundreds of
thousands of lives?

In response, John Horan MP argued that ‘to regulate in
these areas of smoking, sports, and so on, is to regulate
people’s pleasures and enjoyment. The Bill is really not the
herald of some new era of prohibition, or something of that
kind. To claim that it is is really too much’ (ibid.). And yet
the seat belt legislation has been cited ever since by parlia-
mentarians seeking to justify everything from mandatory
cycle helmets to water fluoridation to banning smoking
in public places and private vehicles (Hansard 2004, 2006,
2014). Speaking in favour of plain packaging for tobacco
products in 2015, Lord Hunt said (Hansard 2015):

There is general support for seat belts. Is that not the same
issue? It is a legal activity, but we are right to place con-
straints on it to safeguard people from its worst effects.

The answer to this rhetorical question is, I would sug-
gest, that it is not remotely the same issue. Lord Hunt’s
intention was to remind the audience that those who
made libertarian arguments about the slippery slope in
the past did so in opposition to laws that are now wide-
ly accepted. ‘Noble Lords may remember the row about
seatbelts: “Ooh, you can’t have the nanny state making
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people wear seatbelts”” said Lord Storey in a debate about
banning smoking in cars in 2013. In the end we had the
courage to fight for that, and we cut the number of deaths
in traffic accidents considerably’ (Hansard 2013). The
audience is supposed to assume from this that the critics
were wrong before and are wrong again, but this ignores
their real objection. They did not oppose the legislation
because they doubted it would ‘cut the number of deaths’.
They opposed it because it was a minor infringement of
liberty that would probably lead to major infringements.
The very fact that politicians continually cite the seat belt
law as an accepted precedent for further hard paternal-
ism shows that their concerns were well founded.?

Seat belt and helmet laws are important not because
they are draconian encroachments on liberty - the en-
croachment is real but relatively minor — but because they
patently breach Mill’s harm principle and change public
perception about the objectives of criminal law. For hard
paternalists, this is all well and good. Conly believes that

‘the reasons that justify the instances of paternalism we

accept, such as seat belt laws, do indeed justify other in-
terventions’ (Conly 2013: 149). This would seem to make
a whole range of private lifestyle choices fair game for
regulation.

3 The other notable example of a widely adopted paternalistic law is drug
prohibition, but the consequences of this policy have been so visibly disas-
trous that paternalists are reluctant to cite it as a precedent. Sarah Conly
(2013: 121) claims that drugs were banned on the basis of the harm prin-
ciple rather than for paternalistic reasons. I find this argument unconvinc-
ing but it is telling that she is eager to distance her philosophy from such a
conspicuous example of failed prohibition.
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Conly’s own criteria for an acceptable act of coercion
allow for considerable latitude. Hard paternalism can be
justified, she says, if it is effective, if the benefits outweigh
the costs, if there is no better way of achieving the same
outcome, and if it advances people’s long-term goals. Aside
from the difficulty of making a cost-benefit analysis when
the costs involve hard-to-measure psychological damage,
it is the last of these criteria that creates the intractable
problem. As discussed above, people have different and
conflicting long-term goals. Conly brushes over this and
simply assumes that anything that improves health or lon-
gevity is sufficient warrant for coercion.

Although Conly insists that her creed of banning things
for people’s own good will not create a runaway train of
hyper-regulation, her inability to say where the line should
be drawn leaves significant room for doubt. Like many pa-
ternalists, Conly might imagine herself as a benevolent dic-
tator under her system of government, but what if she were
not in charge? Under Mill’s harm principle a ban on assault-
ing people cannot evolve into a ban on self-harming, even
though injury could be prevented in both cases. Sunstein
and Thaler’s nudge theory also sets a limit on the size and
scope of government intervention. There are no such limits
to Conly’s brand of hard paternalism. If the benefits of a law
to an individual are perceived by the government to exceed
the costs to the individual, it is justified under her terms.
Just as the ability to set a natural limit on government power
is a major strength of Mill’s philosophy, Conly’s inability to
do likewise, aside from some optimistic assurances and
wishful thinking, is a major weakness of hers.
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The tyranny of the majority

Having little to say about how the government’s hands
should be tied, Conly ultimately appeals to common
sense and democracy as limiting constraints. This would
be cold comfort to John Stuart Mill, who argued in On
Liberty that democracy was no constraint and that the
masses could not be relied upon to protect liberty. Pol-
iticians are ultimately answerable to the people, and it
was fear of the mob that drove Mill’s desire to set a limit
on government power. He regarded the average person as
being ‘moderate in inclinations’ with no tastes or wishes
strong enough to incline them to do anything unusual’.
As a collective, he believed, this made them ‘intolerant of
any marked demonstration of individuality’ (Mill 1987:
134).

Conly argues that ‘we do not have to assume that law
will do nothing but impose the prejudices of the majority
on the minority’ (Conly 2013: 62) and she gives examples of
politicians moving ahead of public opinion, such as Amer-
ica’s 1964 Civil Rights Act. However, it was the government
that took civil rights away from black people in the first
place, and there are plenty of other instances of minorities
being persecuted in democratic countries. Slavery, reli-
gious intolerance and the criminalisation of homosexual-
ity are three of many historical examples.

To her credit, Conly (2013: 64) does not deny that pater-
nalistic policies based on the preferences of the majority
will penalise minorities:
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Surely, some people - the outliers Mill wanted to protect

- will be prevented from doing what they truly want to
do when paternalistic legislation is in place, even though
most will be aided to do what they want to do.

This poses an ethical problem. Being prevented from doing
what you want to do - from ‘maximising your utility’ - is a
real human cost. So too is being prosecuted, fined and pos-
sibly imprisoned for taking part in proscribed activities.
As much as paternalists might prefer to use legislation to
‘send a message’ or ‘change norms), it is inevitable that their
system will lead to people being prosecuted for commit-
ting victimless crimes.

Most people do not think it justifiable to imprison inno-
cent men even if it leads to more guilty men being locked
up. As Dworkin (1971: 188) notes, it is ‘better ten men ruin
themselves than one man be unjustly deprived of liberty’.
Paternalists must be prepared to punish people who have
not hurt anyone but themselves (and who have often not
even done that). This is the uncomfortable trade-off and
Conly tries to skirt around it by talking about ‘institution-
al change’ and punishing big business rather than indi-
viduals. She wants to ban the manufacture of cigarettes,
rather than the consumption of them, and she wants to
ban restaurants from serving large portions rather than
making it illegal for individuals to eat too much. But this is
to ignore the fact that it is invariably individuals who suf-
fer from prohibition. The pharmaceutical company Bayer
may have lost a little revenue from the banning of their
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brand of diamorphine (‘heroin’) but the real losers of the
war on drugs have been opiate users. Anheuser-Busch lost
considerable revenue when it had to turn to soft drinks
after its beers were banned during Prohibition, but it was
the drinking public who paid the greater price by way of
organised crime and dangerous moonshine.

The reality is that hard paternalists punish people for
their lifestyle choices and require a minority or even a
majority of their fellow citizens to sacrifice their welfare
and liberty for the good of others — even when others could
achieve the same outcomes (such as not smoking, staying
slim, avoiding drugs) without everybody else being forced
to submit to the same laws. In the final analysis, coercive
paternalists not only breach the harm principle, they ac-
tively cause harm.



5  NEO-PATERNALISM: AN ASSESSMENT

There is no doubt that cognitive biases such as over-
optimism, inertia and hyperbolic discounting exist, and it
cannot be denied that these biases affect decision-making.
The insights of behavioural economics are interesting and
should be taken seriously, but we should not get carried
away. Only a minority of people respond to nudges in most
of the randomised controlled trials cited by behavioural
economists and not all of those experiments have been
replicated successfully, whether in the laboratory or in the
real world (van der Zee et al. 2017; Deaton and Cartwright
2016). The scenarios involved are sometimes trivial, often
unrealistic, and the participants tend to get better with
practice: that is, they become more Trational’ as they be-
come more familiar with the scenario.

The nudgers can give us examples of people making
suboptimal decisions after being subtly influenced, but
these tend to be in situations where the stakes are low and
the thinking is fast. It is more difficult to find examples
of people acting against their stated preferences when
the stakes are high and the options are laid out fairly.
When people are given a straight choice between healthy
and unhealthy foods - for example, between sugary and
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sugar-free drinks — millions of people continue to choose
the unhealthy option. The large food servings that Conly
wants to ban are not the default option in restaurants. It is
always cheaper to abstain from alcohol than to drink, and
nobody is opted-in to smoking; on the contrary, non-smok-
ing is very much the default option in countries such as
Britain. People have to make a conscious, costly effort to
choose these behaviours.

No doubt inertia and hyperbolic discounting play a role
in obesity, and there are some nudges that seem to help
people make better nutritional choices (Arno and Thomas
2016), but nudging has little to offer smokers, alcoholics
and couch potatoes. It is telling that the Behavioural In-
sights Team’s most effective intervention in the field of
health promotion was advising the government to leave
e-cigarettes alone at a time when other countries were
banning them (Halpern 2015: 188-97). Doing nothing is a
perfectly respectable strategy - it would be worth having
a unit in government telling politicians to do nothing on
a full-time basis - but it illustrates the limited practical
applications of nudge theory.

By contrast, coercive paternalism has limitless pos-
sibilities, many of them sinister. Despite claiming to be a
means paternalist, Sarah Conly makes subjective judge-
ments about the ends people should pursue, namely health,
longevity and saving for old age. People’s revealed prefer-
ences, as exhibited through their day-to-day behaviour, do
not suggest that these are, in fact, their dominant ambi-
tions and although they certainly feature as stated prefer-
ences in surveys, they are halfway down the list along with
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various competing aspirations. Conly’s belief that longev-
ity and financial security are desirable is hard to quibble
with, but the implicit assumption that these goals trump
other objectives is a value judgement that no one but the
individual is qualified to make.

In practice, Conly dictates both the ends (e.g. longevity)
and the means (e.g. banning large servings of food). She
would only be a means paternalist if everybody explicitly
stated that being slim, never smoking and living to ex-
treme old age were their most important goals — and that
every other consideration was subordinate to them. This is
clearly not the universal will of humanity, or even a large
part of it. If we accept that people have a variety of con-
flicting goals and a range of different preferences, the indi-
vidual remains best placed to make the trade-offs.

Nudge is explicitly liberal while Against Autonomy is
openly authoritarian. When, in Why Nudge?, Cass Sunstein
departs from his own principles and gives his support to
legal coercion, albeit of a mild variety, he introduces the
same subjective judgements and raises the same fears of
elitism, anti-individualism and the tyranny of the majority
that plague Conly’s brand of hard paternalism.

The contrast with Mill is stark. For all the millions of
words that have been written about the harm principle,
there is a clarity of thought in Orn Liberty that is not always
to be found in the writings of the new breed of paternalists
(the ‘neo-paternalists’). In any given scenario involving the
curtailment of personal freedom, we can usually guess
what Mill would do. Despite promising a novel way of ap-
proaching regulation, neither nudge theorists nor coercive
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paternalists offer such a clear guide to lawmakers. If the
nudgers were serious about their principles they would be
calling for the repeal of hundreds of laws. If the hard pa-
ternalists were serious about their philosophy they would
demand a raft of draconian laws. Instead, both factions
seek out the middle ground of public opinion, saying little
about anything other than smoking, obesity and personal
debt, and appealing to subjective judgements about costs
and benefits.

Searching for the ‘true’ self

Behavioural economics is not the threat to Mill’s doctrine
of liberty that the neo-paternalists think — or hope - it
is. On the face of it, it is a bold claim to say that people
routinely choose to do things that they do not want to do
and yet that is the implicit premise of neo-paternalism.
Both nudgers and coercive paternalists say that their aim
is to help people pursue their own preferences as judged
by themselves. So how do we know a person’s true prefer-
ences? For Mill it was simple. We give him freedom and
observe his actions (Mill 1987: 173):

His voluntary choice is evidence that what he so chooses
is desirable.

As a good economist, Mill believed that actions (revealed
preferences) spoke louder than words (stated prefer-
ences). Paternalists, by contrast, tend to give stated pref-
erences more weight and assume that behaviour which



NEO-PATERNALISM: AN ASSESSMENT

is inconsistent with certain aspirations is the result of
external pressure or internal weakness. But talk is cheap
and virtue is easy to signal. When asked about their 