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FOREWORD

The land use planning system in the UK offends all the prin-
ciples ofliberal economics: decisions about change of use and devel-
opment are taken by politicians and developers, not by owners; the
price system is prevented from playing its proper role in commun-
icating information about the economic desirability of changes to
land use; decisions depend not on the balancing of the subjective
costs and benefits of a change of use but on who is the victor in a
battle between interest groups; and the uses to which land is put
are determined by a top-down central planning exercise.

Lest it be thought that this approach is necessary to preserve
environmental amenities, it should be remembered that no sys-
tem of central planning will be able to process the information
relating to the costs and benefits of such amenities and therefore
there is no reason to believe that environmental amenities will not
be under-provided by central planning. Indeed, road congestion is
likely to be above optimal levels because road use is not charged;
there is reason to believe that development within towns is more
dense than is optimal while more rural areas are farmed too in-
tensively and are too sparsely populated; a major developer may
well be able to use political influence to undertake development
that would not take place if those who, in a free market system,
would have property rights in environmental amenities had to be
compensated, and so on.
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Thus there is every possibility that the current planning sys-
tem in the UK manages to achieve every adverse result possible,
including, inter alia, overdevelopment in environmentally sens-
itive areas; over-optimal road use; underdevelopment; high house
prices; over-intensive agricultural use; a lack of environmental
amenities (particularly in urban areas); and population distribu-
tions that make mass transit expensive.

In Hobart Paper 148 John Corkindale, a former Economic
Adviser on Land Use Planning to the Department of the Environ-
ment, describes the problems with the system of land use planning
in the UK. He then relates those problems to economic theory and
shows how economic theory can help develop a better land use
planning system.

In fact, argues Corkindale, legislation currently before Parlia-
ment can guide us towards a partial solution to the policy prob-
lems in this area.

Developers or those wanting to change land use will make eco-
nomic gains — known as ‘planning gain’ in the current land use
planning system. Others will lose from the development or change
of use —and they may have their own fairly, albeit often informally,
acquired property rights infringed. The concept of planning gain
can be used to ensure that gainers compensate losers.

If this principle is accepted, we can go further. If gainers are
to compensate losers, development or change of use will not take
place unless it is economically beneficial. Development therefore
does not need to be controlled by the local authority. Land use
planning and development rights can be ‘privatised’. The courts
can determine appropriate compensation if there is a dispute.

There is little prospect of legislation currently before Parlia-
ment taking us to this destination, even though it does point us in
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the right direction. Taxation of planning gain will be seen by local
authorities as a surrogate betterment tax to be used for their own
purposes, not to compensate the losers.

Corkindale accepts that his main proposal will not deal ad-
equately with all situations. In many cases the number of ‘losers’
may be too big or the amount of necessary compensation too small
to allow his proposals to work efficiently. He therefore proposes
complementary, market-based measures to sit alongside his main
proposal. Nonetheless, the proposals, taken as a package, do have
the potential to transform the planning system from a series of bat-
tles between interest groups investing economic resources in the
political process to a system based on rational agents negotiating
mutually beneficial arrangements. As such, The Land Use Planning
System: Evaluating Options for Reform deserves to be taken seriously
by all who have an interest in efficient land use decisions.

Asin all IEA publications, the views expressed in Hobart Paper
148 are those of the author and not those of the Institute (which
has no corporate view), its managing trustees, Academic Advisory
Council members or senior staff.

PHILIP BOOTH

Editorial and Programme Director,

Institute of Economic Affairs

Professor of Insurance and Risk Management,
Sir John Cass Business School, City University
January 2004
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SUMMARY

The British planning system is expensive and bureaucratic
and prevents economically beneficial development — even
where the gains to developers far outweigh the costs to
affected parties.

These problems result from the particular way in which the
planning system has evolved in the post-war period, but also
from the flawed principles on which the system is based.
Under current UK planning law, while the ownership of
property is generally private, development and change

of use rights are, in effect, nationalised or municipalised.
Furthermore, recourse to the courts is not possible unless
proper procedures have not been followed by the statutory
authorities.

A change of land use or development could be regarded

as a move towards Pareto efficiency if the economic gains
outweigh the costs to the affected parties and it is possible to
compensate the affected parties for the impact of the change
of use or development.

The concept of ‘planning gain’ can be used to facilitate
economically efficient development and change of use by
ensuring that developers are charged for the costs they
impose on third parties.

However, planning gain is frequently used in practice as a

13
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surrogate ‘betterment tax’ — charges to developers can be
arbitrary and proceeds are used for general community
projects, not to compensate affected parties. Legislation
currently before Parliament will not change this — official
statements on the matter have frequently been contradictory.
Developers and those undertaking a change of land use
should be required to compensate affected third parties

for the costs imposed on them. This would ensure that
economically efficient development takes place and would
remove the incentive for affected third parties to use the
political system to impede beneficial development.

There would be practical difficulties with this approach.
Because all land use decisions would be taken privately, the
courts would need to be invoked to resolve disputes about the
extent of any compensation. However, this is an important
function of courts and they are currently asked to adjudicate
on similar matters in related fields.

A second problem with the proposal is that it does not deal
easily with situations where a large number of people are
affected by development — for example, the case of large
infrastructure projects. In such cases, the transactions costs of
compensating third parties could be prohibitive.

To complement the main proposals, other market-based
mechanisms within the planning system would have to be
developed. These could include tradable development rights
and proposals to tax developers for the externalities caused by
their decisions. However, these are second-best solutions and
efforts should always be made to compensate losers where
possible.
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1 INTRODUCTION

Legislative background

The regulation of land use in the UK has a long history —as early as
1580 a proclamation of Queen Elizabeth I forbade any new build-
ing on a site within three miles of the city gates of London (Depart-
ment of the Environment, 1988a). The system of land use planning
in force at the time of writing, however, has its origin in the 1947
Town and Country Planning Acts. There have been many legisla-
tive and regulatory changes since the 1947 acts were introduced. In
England, the primary legislation governing the planning process
is currently contained in three Acts of Parliament: the Town and
Country Planning Act 1990; the Planning (Listed Buildings and
Conservation Areas) Act 1990; and the Planning (Hazardous Sub-
stances) Act 1990. Each of these was amended by the Planning and
Compensation Act 1991. Somewhat similar legislation governs the
planning process in the other parts of the UK. Nevertheless, de-
spite the legislative changes that have been made since 1947, in
essence the system has remained unchanged since that time. The
British land use planning system as we know it now is therefore
over fifty years old.

There have been some signs recently that a thoroughgoing re-
form of the planning system is now on the political agenda. Since
the election in 1997 of the Labour administration, various different

17
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government departments have been responsible for policy on land
use planning in England. The first of these was the Department
of the Environment, Transport and the Regions (DETR). This was
succeeded first by the Department for Transport, Local Govern-
ment and the Regions (DTLR) and then by the Office of the Dep-
uty Prime Minister (ODPM). Between them these departments
have published a series of green consultation papers setting out
proposals for the reform of land use planning. The most import-
ant of these, referred to hereafter as the planning Green Paper, set
out proposals for the planning system generally (DTLR, 2002). A
second put forward proposals for the processing of major public
infrastructure projects (DETR, 1998). A third, which we refer to
below as the planning obligations Green Paper, focused on the
particular issue of planning obligations (ODPM, 2002a). Follow-
ing a period of consultation, on 18 July 2002 the government is-
sued a policy paper setting out its legislative proposals (ODPM,
2002¢) and embarked upon legislation in the form of the Planning
and Compulsory Purchase Bill during the 2002/03 parliamentary
session.

This Hobart Paper comes too late to influence this particular
round of legislation. Nevertheless, the publication of the Green
Papers and the process of legislation itself have suggested that it
would be profitable to revisit the subject of how an economic evalu-
ation of proposals to reform the planning system can usefully be
carried out. A number of the proposals floated in the Green Papers
were subsequently dropped as a result of the consultation process.
Nevertheless, the contents of those Green Papers tells us more
about official thinking on land use planning policy than the more
matter-of-fact contents of the later policy statement. Our purpose
here is to evaluate certain of the proposals set out in these official
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papers and in the ensuing legislation against the kind of economic
criteria developed earlier by the author (Corkindale, 1999). Al-
though no doubt there is much here that, if implemented, might
be regarded as progress, the official papers do suffer from certain
important drawbacks, as we shall see.

The planning Green Paper identifies various problems with
the present system of land use planning. In summary, the plan-
ning system is described as ‘showing its age’. What was once ‘an
innovative emphasis on consultation” has now become ‘a set of in-
flexible, legalistic and bureaucratic procedures’. A system that was
intended to promote development now blocks it. The slow speed
of decision-making undermines productivity and competitiveness
in business. People feel they are not sufficiently involved in deci-
sions that affect their lives (DTLR, 2002: 1).

The planning Green Paper identifies two categories of prob-
lem: first, the complexity of the planning system and, second, the
slow speed and lack of predictability of planning decisions. Exam-
ples of particular problems include:

o the multi-layered structure of development plans with up to
four tiers of planning;

* national planning guidance that is long and often unfocused;

* rules applying to different types of development that are often
unclear;

* aplanning appeals procedure with an obscure basis for
decision-making;

* decision-making that is both slow and variable between local
authorities;

* uncertainty and insufficient clarity about the criteria for
judging planning applications;

19
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* drawn-out and expensive processes for updating local
authority plans; and

* often slow processes for dealing with appeals against
planning decisions and with those planning decisions called
in by the central government.

These problems are adjudged by the planning Green Paper to
have been depriving the country of the kind of land use planning
system needed to plan for a sustainable future. It argues that they
have made the planning system the subject of constant attack and
its decisions suspect. This in turn has seriously demoralised the
planning profession and damaged its ability to recruit new blood.
The Green Paper considers that, until there is a clear sense that the
system has overcome these problems, it will not attract the degree
of public confidence that a good planning system deserves.

The economic evaluation of land use planning

Although the problems identified by the planning Green Paper
are no doubt real enough, the paper itself is not underpinned by
any serious economic evaluation of the land use planning system.
Yet, without it, it is hard to see whether the proposals put forward
might represent any improvement on what we have at present.
Such economic evaluation is in any case long overdue. The land
use planning system is costly in terms of the public expenditure in-
curred — well over £1 billion per annum — in operating the system,
and also in the effect it has on the land and property prices con-
fronting business and private individuals (see, for example, Chesh-
ire and Sheppard, 1989; 1996). Unless there is some evidence that
these costs are outweighed by the benefits, it is hard to justify the
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system. It is also noteworthy that the system of land use planning
in the UK, being based on nationalised land development rights,
is quite different from that in almost every other country in the
world. Yet, despite the length of time the British land use planning
system has been in existence, other countries have not seen fit to
emulate it. This in itself may not be without significance.

Despite the costs associated with British land use planning, the
system itselfhas not been subject to sustained and systematic evalu-
ation of the kind advocated by economists and other social scien-
tists (B.]. Pearce, 1992). There are at least three reasons for this. The
first lies in the very different concepts of evaluation understood
by economists and planners (Evans, 1985). Two very different sets
of criteria are being applied. The planner’s concept of evaluation
equates success with the achievement of a planning policy object-
ive regardless of cost. The economist’s concept of evaluation, on
the other hand, compares the costs and the benefits of a policy in
order to judge whether it yields net benefits for society at large. Of-
ficial guidance on policy evaluation adheres to the latter, economic
concept of evaluation (Department of the Environment, 1991; HM
Treasury, 2003). The conflict between the two approaches is by no
means new. Examples of the kind of problem which can arise are
to be found in the reports of the deliberations of official commit-
tees, etc., that were created prior to the 1947 Town and Country
Planning Acts. These reveal that the members of the committees
were much exercised about the problem of urban containment
(Royal Commission on the Distribution of the Industrial Popula-
tion, 1940; Committee on New Towns, 1942; Committee on Land
Utilisation in Rural Areas, 1941). For the most part, the authors of
these reports elicited a strong preference for urban containment
and a rather rigid distinction between the urban and the rural. A

21
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criticism of the importance attached to urban containment made
at that time was that it was a policy objective that entailed costs
and distributional consequences that needed to be made explicit.
Questions about how much was to be paid to preserve rural amen-
ities and who was to pay this price were being ignored (Committee
on Land Utilisation in Rural Areas — Minority Report, 1941).

A second reason why so little economic evaluation of the plan-
ning system has been undertaken lies in the difficulty of measur-
ing the costs and benefits of land use planning, many of which are
essentially environmental in character. To date, most progress has
been made in the evaluation of individual development proposals
using techniques such as community impact evaluation (Lichfield,
1996). Work in this area has been given a stimulus by EC Direct-
ive 85/337/EEC on the assessment of the effects of certain public
and private projects on the environment. For example, research
for the (then) Department of the Environment on how best to im-
plement this directive has, inter alia, led to the publication of guid-
ance on the use to be made of environmental (impact) statements
in the evaluation of land use development proposals (Land Use
Consultants, 19944, b). Also, there has been some research on the
benefits of planning policy, notably on the benefits of green belt
policy (Willis et al., 1992; Willis and Whitby, 1985). Nevertheless,
despite recent advances in the techniques of environmental valu-
ation, research in this field remains difficult and expensive, and a
thoroughgoing evaluation of the costs and benefits of the planning
system seems a long way off.

A third obstacle to evaluation of the planning system is to be
found in the content of planning policy. Official guidance on eco-
nomic evaluation generally indicates that the first step in evaluat-
ing policy is to define the objectives of policy. Yet it is precisely this
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first step that the few serious attempts to conduct an economic
evaluation of British land use planning have found it difficult to
take or to go beyond (Hall et al., 1973; Department of Land Eco-
nomy, University of Cambridge, 1995). The public policy objec-
tives of land use planning are often not very precisely specified and
this tends to make policy evaluation rather difficult. Thus, there
has been little explicit attempt to relate the physically defined
policy objectives — such as urban containment or the protection
of rural land — to fundamental objectives related to the value sys-
tems of people (Hall et al., 1973). Equally, although the planning
policy guidance notes (PPGs) contain details of a large number of
planning policy objectives, these have been criticised for various
reasons. For example, they were seen as being of the ‘motherhood
and apple pie’ variety in research carried out by the Department of
Land Economy, University of Cambridge (1995). This research con-
cluded that planning objectives were so bland and uncontroversial
it was difficult to know why they were included; how it might be
possible to gauge whether or not they were being achieved; and
what particular role the planning system might have in their
achievement.

Against this background, it is not immediately obvious how
anyone wishing to carry out an economic evaluation of the plan-
ning system should proceed. It has become traditional in the
field of economics to distinguish between normative and posit-
ive economics (see, for example, Lipsey, 1989). Generally, posit-
ive economic analysis takes policy objectives as given and seeks
to analyse how they can most cost-effectively be achieved or to
quantify the costs and benefits associated with pursuing them.
In doing so, positive economic analysis does, on occasion, yield
evidence that strongly suggests that changes in policy objectives

23
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might be appropriate. Normative economics, on the other hand,
goes a step farther; it actually prescribes policy objectives. As such,
it might be argued that normative economics takes the economic
analyst outside his legitimate sphere and intrudes into the deci-
sion-making that is normally regarded as the provenance of politi-
cians. On the other hand, given that positive economic analysis so
often yields results that have implications for policy objectives, it
is not immediately obvious that what normative economics does is
necessarily so outrageous. We would argue that, as the objectives
of land use planning policy have been so ill defined, and provided
the case is made, it is legitimate for economists to propose changes
to them.

In practical terms, there are various options for anyone wish-
ing to carry out an economic evaluation of British land use plan-
ning. One possibility is simply to confine oneself to analysing the
effects of the planning system on certain variables such as the
price of land and houses. A second possibility is to take one of
the important and long-standing objectives of land use planning
that can be identified and to carry out a partial evaluation of the
planning system focusing analysis exclusively upon that objective.
One such example might be the long-standing objective of urban
containment, a subject we will return to in due course. A third pos-
sibility is to adopt a more normative approach and argue for an
over-arching policy objective such as ‘sustainable development’ or
‘economic optimisation’ for land use planning and to evaluate the
land use planning system accordingly. The approach adopted here
looks at all three possibilities. First, however, we will describe in
more detail precisely what the British land use planning system
consists of.



2 THE BRITISH LAND USE
PLANNING SYSTEM

The concept of planning permission

The 1947 Town and Country Planning Acts adopted an approach
in which decisions on planning applications are made against the
policy background of a generalised development plan. The way
British land use planning policy operates is through a policy cas-
cade that seeks to convert national aspirations into operational
local form through regional planning guidance, strategic plans,
area-wide development plans and development control (Grant,
1998). To some extent, perhaps, the lack of clarity in the public pol-
icy objectives of British land use planning is a consequence of the
way in which a pluralist democratic system seeks to use planning
law and to mediate between national and local policy objectives.
The system is fundamentally a discretionary one in which develop-
ment proposals are made ‘on their merits’ (however defined).

The key to understanding how the 1947 Town and Country
Planning Acts work is the concept of planning permission. Gener-
ally, under the terms of the acts, anyone wishing to develop land
by carrying out a substantial physical operation or by making any
significant change to the use of land or buildings must first ob-
tain a licence in the form of planning permission from the local
planning authority (LPA). While leaving the ownership of land,
in terms of its legal title, unchanged, the 1947 acts profoundly
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changed the property rights governing land development. In ef-
fect, the acts nationalised land development rights and gave the
planning authorities the power to reprivatise those rights on a par-
tial and discretionary basis. Compensation for development rights
nationalised by the 1947 acts was paid out of a national fund, and
developers were, in return, to pay a development charge amount-
ing to 100 per cent of the increase in the value of land resulting
from any subsequent development.'

1

Development tax has proved to be a political hot potato. The reason is that, as
Henry George pointed out in his best-selling book Progress and Poverty, published
in 1879, the fixed supply of land combined with a rapidly rising demand for it
enables landowners to gain from economic progress without necessarily contrib-
uting to it. George therefore advocated a land value tax designed to remove the
landlords’ unearned increment. A further appeal of land value taxes is that, in
principle, economic rent can be taxed away without affecting the allocation of re-
sources. There are at least two objections to this line of argument. First, economic
rent accrues to other factors of production, notably skilled labour, besides land,
and it is not obvious why land should be singled out for special treatment in this
respect. Second, there is a practical problem in actually devising a tax system that
will tax economic rent rather than the return on capital invested by landowners.
When George first put forward his ideas he believed that a land value tax could re-
place all other taxes and become the sole source of finance for public expenditure.
In the twentieth century, this became unrealistic because of the great expansion
of public expenditure into areas perhaps not even imagined in the nineteenth
century. Today, therefore, a land value tax could only finance a small element of
total public expenditure unless public expenditure were reduced; rent from land
simply does not account for that much of total factor income. However, what
does seem desirable is that, so far as possible, economic rent arising from govern-
ment land use planning policies that artificially restrict the supply of land should
be subject to tax. Arguments of this kind notwithstanding, in 1953 the Conservat-
ive administration abolished the development charge, along with the national
compensation fund. In 1967, the Labour administration introduced a 40 per cent
tax on betterment, but this was again repealed by the incoming Conservative ad-
ministration in 1971. In 1976, the Labour administration introduced betterment
taxation at rates varying from 66.6 per cent to 80 per cent on betterment in ex-
cess of £10,000. In 1980, the Conservative administration raised this threshold to
£50,000 and introduced a single rate of 60 per cent. In 1985, it abolished the tax
altogether, and this remains the position at the time of writing.
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Although, under the terms of the acts, the state does not own
any physical asset, it does have a right to control development.
This right is divested by the grant of planning permission, but
this divesting relates only to a specific development proposal, and
local planning authorities tend to maintain tight controls over its
execution and subsequent use. The local planning authorities and
the relevant government minister have a wide measure of discre-
tion as to whether to grant permission and as to the conditions
under which that planning permission is granted.

The 1947 acts do, however, place certain limits on the discre-
tionary powers of the planning authorities. They do this in three
principal ways by giving landowners certain rights (Grant, 1988).
These rights are:

o the right to continued existing use of their land and property,
together with any of the (relatively minor) permitted or
exempted development rights created by the acts or by the
subordinate legislation;

o theright to have any application for planning permission
determined by the local planning authority (and, on appeal,
by the relevant government minister) in accordance with
law, having regard to planning and all other ‘material
considerations’; and

* the right to make representations in relation to planning
applications made by others which may, through
externalities, have an adverse impact on one’s own property.

It is important to realise, however, that, in exercising these
rights, landowners have only limited recourse to the courts. Thus,
although landowners have the right to make representations in
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relation to planning applications made by others that may impact
on their own property, there is no right of litigation for this pur-
pose. Also, while it is true that the second right referred to above,
namely the right to have planning applications determined by the
planning authorities, is enforceable by application to the courts,
the role of the courts is, in fact, quite limited. For example, the
courts have not seen it as their function to try to establish the
proper relationship between the conditions accompanying a grant
of planning permission and the projected impact of a proposed
development. On the contrary, in the House of Lords judgement
on Tesco Stores plc versus the Secretary of State for the Environ-
ment (House of Lords, May 1995), responsibility for this task was
explicitly abdicated (Grant, 1996).

Under the terms of the Town and Country Planning Acts, the
role of the courts is largely limited to that of ensuring that plan-
ning authorities have made their decisions about planning appli-
cations in accordance with the proper procedures. Considerable
importance is attached to consistency in determining the outcome
of planning applications. Thus, one important material considera-
tion is whether the local planning authority’s development plan
policies are up to date and apply in current circumstances, or
whether they have been overtaken by events. For example, poli-
cies and proposals in the plan may have been superseded by more
recent planning guidance. Also, developments since the plan be-
came operative may have rendered certain policies or proposals
in the plan incapable of implementation or out of date. The courts
may quash a planning decision if there has been a failure to con-
sider a relevant ‘material consideration’ or if some irrelevant factor
has been taken into account. In practice, however, there have been
very few occasions on which the courts have said that a particular
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consideration is not relevant to planning, while many planning
decisions have been quashed because of a failure to take account
of a material consideration. On the face of it, therefore, what does
or does not constitute a material consideration is of some import-
ance for the system of development control, since it is through this
concept that limits to public intervention in the land use plan-
ning sphere are set (Stephen, 1988). However, it is only a failure to
take account of a material consideration, not the precise manner
in which account is taken of a material consideration, which will
cause the courts to quash a planning decision.

There is rather little statutory guidance on what does, or does
not, constitute a material consideration in planning. Guidance
on the interpretation of land use planning policy is, for England,
set out in a plethora of planning policy guidance notes (PPGs). For
England, these are published nowadays by the Office of the Deputy
Prime Minister. The general principles governing the operation of
the system are set out in Planning Policy Guidance Note 1 (PPG1)
(ODPM, 2002b) and its predecessors. This specifies that, in prin-
ciple, any consideration that relates to the use and development
of land is capable of being classed as a planning consideration.
Whether a particular consideration falling within this broad class
is ‘material” will depend on the circumstances. All the fundamen-
tal factors involved in land use planning are included, such as the
number, size, layout, design and external appearance of buildings,
the proposed means of access, together with landscaping, the im-
pact on the neighbourhood and the availability of infrastructure.
The guidance on material considerations contained in PPG1 is, in
fact, so generalin nature that the ability of the courts to limit the dis-
cretionary powers of the planning authorities by application of the
ultravires doctrine must be seriously diminished (Stephen, 1987).
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Furthermore, even when the courts do quash a planning de-
cision because a planning authority has, in the court’s view, be-
haved unreasonably or imposed a condition that fails its tests, the
matter is simply returned to the planning authority for further
consideration. The courts have seldom severed a condition they
have considered unlawful from a grant of planning permission.
When a condition of any significance is quashed, it usually means
that the whole decision is quashed. The planning authority’s right
to make a planning decision, therefore, is not abrogated. Where
their decision to grant planning permission subject to conditions
is quashed, the planning authority might simply decide to refuse
planning permission altogether. It is up to the parties — developer
and planning authority — to bargain around that entitlement, but
the consent of the local planning authority has to be obtained be-
fore development takes place (ibid.), and the element of discretion
on the part of the local planning authority is retained.

Administrative discretion in land use planning

Recognition that the exercise of administrative discretion can re-
sultin inefficiency is implicit in what the planning Green Paper has
to say about the lack of predictability in planning. For example, it
is stated that the outcome of planning applications is frequently
uncertain because there is insufficient clarity about the criteria
against which an application will be judged. Moreover, although
the current planning system is supposed to be very ‘consultative’,
it too often fails to engage communities. The result is that the com-
munity feels disempowered. The reasons given for this apparent
contradiction are threefold. First, the procedures that lead to the
adoption of a plan can be so protracted that there is a perception
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that the system favours those with the deepest pockets and the
greatest stamina. Second, local planning committees can make
decisions on planning applications without the applicants or ob-
jectors having an opportunity to present their case. Third, some
planning procedures are legalistic, and effective participation
tends to demand at least some specialist knowledge and access to
professional advice.

It is interesting to speculate on precisely why it is that those
who operate the land use planning system seem so wedded to the
exercise of administrative discretion. In his comparison of land
use planning in the UK with that in the USA, Wakeford (1990) ex-
pressed support for the discretionary content of British planning.
In his view the British system starts with discretion and introduces
some certainty by ensuring that the development plan influences
decisions and by providing an appeal process to help achieve
consistency in decision-making. This was certainly not the view
of Stephen (1987). In his comparison of land use planning in the
UK with that in Ontario, he was highly critical of the discretionary
content in the British system on the grounds that it is not condu-
cive to clarity in the ultimate objectives of public policy.

The planning Green Paper proposes to address the problems
it identified by giving planning ‘a new strategic focus’. This is to
be achieved by a simplification of the complex hierarchical system
of plans and the replacement of local plans with new local devel-
opment frameworks. These frameworks are to include a clear set
of criteria by which local authorities will be able to steer develop-
ment and to use growth to deliver ‘the vision for their areas’. The
new system is expected better to engage communities through
participation in the preparation of the new local development
frameworks and in drawing up action plans that bear on local
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areas. There is to be clearer information for planning applicants
and new requirements for openness and accountability within the
planning process.

It is conceivable that these proposals might actually result in a
simplification of the land use planning system and in greater open-
ness and accountability in its governance. However, one should
not be too optimistic about this. The problem with the proposals
is that they do not really address the extent of the administrative
discretion within the land use planning system. This deficiency is
worrying. As with much else in British land use planning, the ex-
tent of administrative discretion within the system has its origin in
the nationalisation of land development rights introduced by the
1947 Town and Country Planning Acts. One of the most important
arguments against the nationalisation of industry is to do with the
inefficiency engendered by arbitrary decision-making. The gen-
eral arguments against the nationalisation of land development
rights are somewhat similar to those against the nationalisation
of industry. There are important parallels between the 1947 Town
and Country Planning Acts and the nationalisation of industry
carried out by the Labour administration of 1945-51. They have to
do with the role of the state in the management of economic enter-
prise. Experience suggests that the state will always be tempted to
shield public enterprises from competition and to subsidise their
inefficiency for various political reasons (Rowthorn and Chang,
1993). As a result, factor prices become distorted and this leads to
inappropriate resource allocation (von Mises, 1949; Steele, 1992).
Where land development rights are nationalised, the arbitrariness
and lack of transparency inherent in the exercise of administrative
discretion over the granting of planning permission are likely to
result in a pattern of land development that is economically inef-
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ficient. Despite the system of development plans, it will not always
be clear precisely what governs decisions on whether planning
applications are granted or rejected, or what governs the terms
under which planning permission is granted. Where the policy
objectives of land use planning are so ill defined, as in Britain they
are, the desirability of using land in an economically efficient man-
ner is always in danger of being lost sight of completely.

Just as the privatisation of industry during the Conservative
administration of 1979—97 has, with the possible exception of the
railways, yielded substantial efficiency gains, so we would argue
that privatisation of land development rights has the potential to
yield efficiency gains too. Under private ownership of industry, en-
terprises are exposed to competition and resources are allocated
more efficiently. Private owners of industry and land development
rights also respond to the information contained in price signals
so that resources will be allocated to their most valued use. At
the same time, the ends of public policy can be served in a trans-
parent manner through regulation and public subsidy. Thus the
programme of privatisation embarked upon by the Conservative
administration of 1979-97 was accompanied by the introduction
of a series of public regulatory agencies. It also provided for public
subsidy to be paid out in pursuit of non-commercial, public policy
objectives. Similarly, if land development rights were privatised,
the regulatory aspects of privatisation would be an important
focus of reform.

The comparison between the privatisation of nationalised in-
dustries and of nationalised land development rights should not,
of course, be pushed too far. The privatisation of land develop-
ment rights would not, for example, entail the transfer of physical
assets. The principal effect of privatisation of land development
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rights would be to make the criteria for acceptance or rejection
of planning applications, and the terms under which planning
permission was granted, explicit and subject to judicial review. In
the design of such a regulatory framework, the key question for
British land use planning policy would be to determine how best
to combine the efficient internalisation of externalities generated
by land development with public policy objectives such as better-
ment taxation. More prosaically, the problem would be how best
to maintain a sensible balance between the interests of private
landowners and the wider concerns of public policy. These ques-
tions will be addressed further below. First, however, we examine
the implications of recent attempts by government to make sus-
tainable development central to land use planning.



3 SUSTAINABLE DEVELOPMENT AND
ECONOMIC OPTIMISATION

Sustainable development and sustainability

According to the planning Green Paper, ‘we need good planning
to deliver sustainable development, to harness growth to build a
better future’ and ‘we need a better, faster, more accessible system
that serves both business and the community’ (DTLR, 2002:1). No
one could seriously object to the second of these two aspirations;
it falls into the category of ‘motherhood and apple pie’. It is also
concerned about means rather than ends. On the other hand, the
first sentence is of interest in that it purports to make sustainable
development a, if not the, central objective of land use planning.
This is also true of the latest version of Planning Policy Guidance
Note 1, which sets out the general policy and principles of plan-
ning (ODPM, 2002b).

Sustainable development is a public policy objective of a
strategic kind. The concept has generally been considered to
imply a degree of redistribution of wealth between the present
generation and future generations. Planning policy guidance in
the UK has been revised in recent years ‘in the light of sustain-
able development’. For example, guidance on how ‘to preserve
natural capital for the benefit of future generations’ is increas-
ingly finding its way into planning guidance. However, it is by
no means clear that the concept of sustainable development can
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bear the weight of policy development that is currently being
placed upon it.

Ever since the publication of the report by the World Com-
mission on Environment and Development in 1987 there has been
a good deal of political steam behind the concept of sustainable
development. At the Toronto summit in June 1988 the then Prime
Minister, Mrs Thatcher, joined with her fellow heads of govern-
ment in endorsing the concept. The following month saw the pub-
lication of a report by the then Department of the Environment
(1988Db) that expressed uneasiness about the policy implications of
sustainable development. The second chapter of this publication
opened with the following statement:

The Report [of the World Commission on Environment and
Development] defines sustainable development as meeting
the needs of the present without compromising the ability
of future generations to meet their own needs. There can

be no quarrel with this as a general definition. The key
point is how to translate it into practice, how to measure it,
and to assess progress towards its achievement. This is an
area which needs to be tackled and on which international
consensus is desirable in order to develop a consistent
approach and agreement on what is being achieved.

Since that time, a good deal of effort has gone into the problem
of refining the concept and giving it operational significance. This
effort has not been very successful, at least in the field of land use
planning. Although the PPGs, including PPG1, have been revised
‘in the light of sustainable development’, it often appears as if
these revisions take the form oflittle more than a liberal scattering
of the words ‘sustainable development’ through documents that,
in other respects, remain largely unchanged from earlier versions.
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One important and influential attempt to put flesh on the
bones of sustainable development is contained in the well-known
publication Blueprint for a Green Economy (Pearce et al., 1989). ‘Blue-
print’, as it has become known, is in fact an abridged version of a
research report commissioned by the Department of the Environ-
ment precisely in order to try to address the problems identified in
its own report of the previous year. ‘Blueprint’ popularised the dis-
tinction between what it described as ‘strong sustainability’ and
‘weak sustainability’. Both concepts embody the idea of sustain-
able development as providing a constant capital wealth bequest
to future generations and are rooted in notions of intergenera-
tional equity. Under strong sustainability, this wealth bequest is
defined as being purely in terms of natural capital, whereas, under
weak sustainability, the wealth bequest is defined as comprising a
mix of natural capital and man-made capital.

The whistle was blown, so to speak, on these sustainability con-
cepts by a later, almost equally well-known, publication entitled
Small Is Stupid: Blowing the Whistle on the Greens (Beckerman, 1995:
128). This had no difficulty in drawing attention to the impossibil-
ity of pursuing policies based on strong sustainability. Using the
beetle as an example of what would have to be conserved under
strong sustainability, Professor Beckerman rejects the objective of
strong sustainability as morally repugnant: ‘Given the acute pov-
erty and environmental degradation in which many of the world’s
population live, we could not justify using vast resources in an at-
tempt to preserve from extinction, say, every single one of the mil-
lions of species of beetle that exist.’

Perhaps more importantly, Beckerman also draws attention
to the fact that, once natural and man-made capital are accepted
as being to some extent interchangeable, there is essentially no
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difference between weak sustainability and what he describes as
‘the old fashioned economist’s concept of economic optimisation’.
Weak sustainability allows for the possibility of some natural re-
sources being run down so long as there is an adequate increase
in other resources, including those in the form of man-made cap-
ital. In other words, weak sustainability allows for substitutability
between different forms of natural capital and man-made capital,
provided there is no overall decline in human welfare. However,
on this view, if the choice between preserving natural capital and
adding to man-made capital depends on which makes the greater
contribution to human welfare, the concept of sustainability, and
with it the concept of sustainable development, becomes redund-
ant.

The distinction between weak sustainability and strong sus-
tainability was taken a stage farther by Gibbs et al. (1998), who
identify a spectrum of perspectives from technocentric ‘very weak
sustainability’ to ecocentric ‘very strong sustainability’. This fur-
ther refinement makes no difference to the veracity of Beckerman’s
argument. However, it has helped contribute to the view that,
since the concept of sustainable development is so much open to
interpretation, it can easily degenerate into a bargaining device to
be used by sectional interests in pursuit of their own goals (Tate,
1994). This has not deterred Adams and Watkins (2002) from re-
viewing whether sustainable development does or does not sup-
port the case for the compact city. They draw attention, on the
one hand, to arguments that sustainable development demands
a reversal of the processes of urban dispersal and a replacement
of the policy of mere urban containment by one of urban compac-
tion. On the other hand, they point to arguments suggesting it is
doubtful that compact urban forms are achievable in the modern
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age and that, in any case, urban compaction is not necessarily sus-
tainable or desirable. We do not find this to be an especially help-
ful debate because, with Beckerman, we do not believe the concept
of sustainable development is a sufficiently robust one to bear the
weight of such arguments.

Renewable and exhaustible resources

As it happens, in one area the concept of sustainability does have
a precise meaning. This is in relation to the exploitation of renew-
able resources. If renewable resources are harvested at a rate in
excess of their maximum sustainable yield, in due course they will
become extinct. The economically optimal rate of harvesting of a
renewable resource may be higher or lower than the maximum
sustainable yield. However, for exhaustible (or non-renewable) re-
sources, the concept of maximum sustainable yield has no mean-
ing (although exhaustible resources can, in a sense, be enhanced
through the discovery of new deposits or through technological
advances that make it easier to recover a resource from low-grade
materials). Thus it makes sense to talk about the economically op-
timal exploitation of exhaustible resources but not about their sus-
tainable exploitation. The conclusion is that sustainability should
be interpreted purely as a technical characteristic associated with
the exploitation of renewable resources and not as implying any
moral injunction or overriding criterion of choice.

For most of the purposes generally understood as being cov-
ered by land use planning, it is more appropriate to think of land
as an exhaustible rather than as a renewable resource. For exam-
ple, much of the debate about urban containment and the desir-
ability of using brown field rather than green field sites for new

39



THE LAND USE PLANNING SYSTEM

40

land development tends to be predicated on the assumption that
land, once developed, will always remain developed. In fact this is
something of an exaggeration; in principle, there is no reason why
urban land should not be returned to something approaching its
former pristine rural state. Unfortunately, however, such changes
do tend to take a long time and to be rather expensive to achieve.
This is not to say that derelict urban land cannot, or on occasion
should not, be recycled for essentially rural purposes like recrea-
tion, nature conservation or even agriculture. However, it seems
unlikely that this will ever be the rule.

Economic optimality as a land use planning objective

If sustainable development is to be the central strategic objective
of land use planning, what are the implications? If, with Becker-
man, one rejects the pursuit of strong sustainability as unrealistic
and considers that the pursuit of weak sustainability is in essence
no different from the pursuit of economic optimisation, what
does this imply for land use planning? One possible answer is that
sustainable development should not be defined in terms of sus-
tainability at all. The difficulty with this argument is that nobody
has yet proposed a more convincing way of defining sustainable
development. There is really no escaping from the unsatisfactory
nature of the concept. If a strategic objective for land use planning
is required, the inescapable implication of Beckerman’s analysis is
that sustainable development is conceptually redundant and that
economic optimisation should be substituted for sustainable de-
velopment as the strategic objective of land use planning. Is this
the way British land use planning should go? This is a normative
question and, as such, one to be decided upon ultimately by poli-
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ticians and other decision-makers rather than by mere economic
analysts. It is always open to decision-makers to pursue strategic
objectives other than economic optimisation; equity in the distri-
bution of income and wealth is one obvious possibility. However,
it is not obvious from the planning Green Papers, or indeed from
other official sources on land use planning, that this is what their
authors have in mind.

In retrospect, it can be seen that there was a large element
of ‘reinventing the wheel” about the Brundtland Commission’s
deliberations. Given the concept’s lack of conceptual precision,
one might well question whether the political steam behind sus-
tainable development is altogether desirable. On the other hand,
this political steam has been partly responsible for promoting
the recent revival of interest, first, in environmental valuation
research and, second, in the use of market-based instruments
for environmental policy purposes. In a recent address, Profes-
sor Pearce himself was of the view that, since the publication
of Blueprint for a Green Economy and of the 1990 environment
White Paper, it had become commonplace to speak of market-
based instruments, environmental valuation and the like (D.
Pearce, 2002). There seems little doubt that the publication of
Blueprint for a Green Economy, in trying to address the problem
of what sustainable development was all about, almost inadvert-
ently triggered off these developments. Yet these developments
sit far more comfortably with a strategic objective of economic
optimisation than they do with one of sustainable development.
Moreover, debates about the desirability or otherwise of the
compact city, mixed use development, etc., cannot be conducted
in a sensible manner without some criterion against which ‘de-
sirability’ can be assessed. We would argue that the criterion of
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economic optimality is, in principle, able to provide this, whereas
sustainable development cannot.

Decision rules for optimal resource allocation

The concept of economic optimality was not actually invented by
Adam Smith, but his notion of the ‘invisible hand’ described in
The Wealth of Nations carries with it the idea of the operation of the
market as the way to higher living standards (Smith, 1776). Discus-
sion of how the operation of the market would need to be modi-
fied, for example to take account of environmental externalities
so as to achieve economically optimal outcomes, came later. The
construction of the theoretical framework describing the decision
rules for optimal resource allocation need not detain us. The in-
terested reader can refer to standard texts on general equilibrium
and welfare economics (see, for example, Baumol, 1965). However,
before moving on, it is worth drawing attention to two major diffi-
culties in applying these decision rules. First, there are problems of
obtaining the right kind of data. For example, economic optimal-
ity is not only concerned to take account of market transactions.
On the contrary, ifland development, for example, results in envir-
onmental externalities such as pollution of water or other forms
of environmental degradation, these are matters that have to be
taken account of, and, ideally, quantified. Such data requirements
imply the need for environmental impact assessment to measure
physical impacts on the environment. They also imply the need
for environmental valuation in order to enable decision-makers
to compare such environmental impacts with the other costs and
benefits associated with land development.

Second, the decision rules for optimal resource allocation carry
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with them some important assumptions about the distribution of
income and wealth. For example, the rules tend to imply that the
existing distribution of income and wealth is as it should be. One
consequence is that the wealthy will always have more command
over resources than the poor. A variety of possible approaches to
this subject have emerged in the literature. For example, there are
those authors who virtually ignore the matter. There are those
who accept, implicitly or explicitly, that the distribution of income
and wealth is as it should be. There are those who argue in favour
of a social welfare function based on the assumption that the less
inequality there is in society the better. Another approach is to
argue that policies should only be adopted provided that they ad-
versely affect nobody at all. In other words, however much some
may gain, say, from the implementation of a particular land devel-
opment proposal, such a proposal should be rejected if there are
others who are going to lose by it. This is the approach embodied
in the Pareto criterion (Pareto, 1927). It is our belief that adherence
to this criterion would potentially be of great help in overcoming
disputes about land development.

In exploring the implications of adopting economic optimal-
ity as the strategic objective of land use planning, it is these two
problems above all others which have to be addressed. The en-
vironmental externalities associated with land development are,
arguably, the main reason why land use planning policy is needed
at all. Without them, there would be no real objection to allowing
the market to determine how, where and when land is developed.
That this is clearly not the case means that it is incumbent on those
advocating market solutions to find ways in which the problem of
externalities may be satisfactorily resolved. We will return to this
subject in the next section. First, however, we will examine some
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problems associated with the Pareto criterion.

The Pareto criterion and Pareto improvements

The literature on economic optimisation has gradually developed
to embrace the idea of Pareto optimality. Pareto optimality re-
quires that, in order to achieve economic efficiency in the alloca-
tion of resources, it must not be possible to change the existing
resource allocation in such a way that someone is made better off
while leaving no one worse off. The Pareto criterion, on the other
hand, specifies that only when at least one person has been made
better off and no one worse off can a Pareto improvement in alloc-
ative efficiency be said to have occurred. It could be argued that,
if one person is made worse off as a result of externalities from
a development, their legitimate property rights have been under-
mined, and the Pareto criterion protects those rights by prevent-
ing such development or requiring compensation.

The Pareto criterion is perhaps most widely associated with
cost-benefit analysis. Unfortunately, since about the time of the
Second World War, it has tended to be rejected by cost-benefit
analysts in favour of the so-called Hicks—Kaldor criterion (Hicks,
1939; Kaldor, 1939). Cost-benefit analysts tend to prefer Hicks—
Kaldor on the grounds that the Pareto criterion is too restrictive
to have much practical application. The Hicks—Kaldor criterion
requires that, for a project to receive a green light in cost-benefit
analysis, it must be possible to show that the potential gainers are
able to compensate the potential losers in full and still be left with
some gain. It does not require that compensation actually be paid.
The principal criticism of Hicks—Kaldor is that, unless this com-
pensation is actually paid, it will offend against the requirements
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of Pareto (Baumol, 1965). Unfortunately, this has not, for example,
deterred HM Treasury from incorporating the Hicks—Kaldor cri-
terion in its ‘Green Book’ on appraisal and evaluation (HM Treas-
ury, 2003).

It is this requirement of the Pareto criterion for economic opti-
mality that gainers actually compensate losers that has important
implications for land use planning policy. The concept of planning
gain — to be discussed further below — might, in principle, be re-
garded as a means by which third parties can be compensated for
the damage associated with the externalities generated by land de-
velopment. Perceived in this way, it is a rather blunt instrument,
the main deficiency of which is that there is no guarantee that in-
dividual losers from land development will receive any meaning-
ful compensation at all. The problem of compensating losers from
land development is perhaps most obvious in the case of major
infrastructure projects. Very often such projects are so large that
their economic and environmental impacts are regional or even
national in scope. The various proposals for airport expansion in
south-east England are a case in point.

The need to find a solution to the problem of the perceived
need for airport expansion in the south-east is of course by no
means new. As long ago as July 1953 the government of the day
published a White Paper setting out the airport situation in the
London area as it was at the time (HM Government, 1953). Perhaps
the most serious study of the problem came with the publication
of the Roskill report (Commission on the Third London Airport,
1971). It became fashionable among some who should have known
better to deride the Roskill report for some of the crude environ-
mental valuation contained in it, not least that relating to Norman
churches (see, for example, Grove-White, 1997). However, a far
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more serious criticism of Roskill is that it did not adhere to the
requirements of the Pareto criterion. In consequence, there was
an immense amount of political opposition, not only to airport
expansion at Stansted but also to the development of Cublington,
the preferred option of the commission. It is of course quite pos-
sible that, had Roskill addressed the practical problems of how
to compensate the losers from a development at either site, they
would have been found to be insuperable. In the event this was
not even attempted, and one might well argue that it was this de-
ficiency which was ultimately responsible for undermining the
Roskill Commission’s recommendations, including the rejection
of its preferred site, namely Cublington, for a third London air-
port. The Conservative administration of the day instead opted for
Foulness Island, as recommended ‘on planning grounds’in the mi-
nority report to Roskill. This decision was then overturned by the
incoming Labour administration in 1974 on grounds of cost. The
main consequence has been further expansion at Heathrow and at
Stansted. The expansion at Stansted can be seen as ironic in view
of the fact that it was political opposition to expansion at Stansted
that caused the Roskill Commission to be set up in the first place.
Recognition in the USA of the compensation problem has been
one of the factors giving rise to the growth of environmental dis-
pute resolution (Susskind and Cruikshank, 1987). To this extent,
proposals for mediation in planning disputes that are contained
in the planning Green Paper are welcome. However, neither these
proposals nor those for the reform of planning inquiries in our
view go far enough in the direction of giving explicit recognition to
the need to address the problem of compensating losers from land
development. Yet without this the conditions for Pareto efficiency
cannot even begin to be achieved. Perhaps more to the point, we
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would argue that it is only by ensuring that the beneficiaries from
land development adequately compensate the losers that the po-
litical steam can be taken out of the planning of large-scale infra-
structure projects.

One possible way to address the need to find ways for gainers
from public infrastructure projects to compensate losers might be
to change the terms of reference of planning inquiries. The plan-
ning inquiry would then become a forum where potential devel-
opers might negotiate with third parties specifically about the
form and extent of compensation for environmental externalities.
However, changing the role of the planning inquiry in this way is
only one of a number of means by which the kind of trade and
negotiation necessary to achieve adherence to the Pareto criterion
might be achieved. It is time therefore to turn to the more general
question of the ways in which this kind of trade and negotiation
might be conducted. The starting place for this is the relationship
between the economics of environmental externalities and the law
of private property rights.
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4 THE NORMATIVE THEORY
OF PROPERTY

Externalities and property rights

Economic optimality is primarily concerned with questions of eco-
nomic efficiency. As we have seen, one of the conditions for eco-
nomic optimality is that there should not be divergence between
privateandsocial costs and benefits. In other words, environmental
and other externalities' have to be internalised if the conditions for
economic optimality are to be met. Thus, where a development
in land use imposes costs on third parties, steps should ideally
be taken to ensure that such third parties are compensated. As
we have seen, the discretionary powers of the planning authori-
ties under the 1947 Town and Country Planning Acts are limited

1 The terms ‘externality’, ‘external cost” and ‘spillover’ are used interchangeably
in the literature. It is usual to distinguish between pecuniary and technologi-
cal externalities (Viner, 1931), especially in the context of land use. Pecuniary
externalities entail a re-evaluation of assets and a redistribution of economic
rents resulting from competitive pressures as old enterprises are replaced by new
ones: there is little economic case for addressing these in the planning system,
although business may well, in practice, try to prevent competitors setting up,
using the planning process. Technological externalities, on the other hand, entail
real resource losses, for example through physical damage caused to neighbour-
ing buildings during the construction process. Technological externalities, un-
like pecuniary externalities, are directly relevant to the economic efficiency with
which productive resources, including land, are used. Land use policy should
therefore favour the cost-effective internalisation of technological externalities
(Stephen, 1987).
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in various ways. In relation to externalities a landowner has the
right to make representations in relation to planning applications
made by others that may have an adverse effect on his property. By
comparison with the position elsewhere in the world, this right is
a limited one. In particular, there is only a limited recourse to the
courts. This omission is serious. To understand why, it is neces-
sary to examine the important function of the law in establishing a
proper relationship between externalities and property rights.

The law has a key role to play in the delineation of property
rights and in securing allocative efficiency in the use of scarce re-
sources. Differing conditions can give rise to different property
rights regimes, even at the same time and within the same country.
For example, in the USA, there are two distinct legal doctrines that
govern the use of water. In the eastern states, the prevailing sys-
tem, which derives from English law, is riparian, permitting land-
owners reasonable use of the water from rivers that run by their
properties. In the western states, which are more arid and where
water has a correspondingly higher value, water rights are more
thoroughly delineated and the prevailing system is appropriative,
granting individuals rights to water (Barzel, 1989). In general, the
greater the scarcity of water, the greater its value. Also, the more
it will be worth spending money on monitoring and enforcement,
the closer it will come to several property.

In countries such as England that operate under the common
law, court rulings serve as precedents for similar cases and litigants
are, therefore, in effect, helping to resolve others’ disputes. While
precedent allows the law to achieve some measure of uniformity
and provides a degree of certainty over the likely outcome of a case,
the common law nevertheless remains flexible in the face of chang-
ing economic, social and technological conditions. Precedents are
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often set by the courts as a result of litigation between parties all
of whom may be genuinely uncertain of the legal considerations
governing the dispute between them. Where such uncertainty
does not exist, it will often be possible to settle a dispute before it
reaches court, thus saving substantial legal costs.

Against this background, the question arises as to how the sys-
tem of development control can be evaluated. As the Green Paper
observes, the planning rules applying to different types of develop-
ment and the basis for decision-making about planning appeals
are obscure and unclear (DTLR, 2002). For policy evaluation pur-
poses, what is needed is a set of decision rules against which gov-
ernment policy on the delineation and enforcement of property
rights can be assessed. The starting point for this is the normative
economic theory of property. Two fundamental normative princi-
ples of property law have been identified (Cooter and Ulen, 1988):

e structuring the law to minimise the harm caused by failures
in private agreements — the normative Hobbes theory; and

* structuring the law so as to minimise the impediments to
private agreements — the normative Coase theory.

The normative Hobbes theory derives from the fact that volun-
tary exchange and trade are beneficial, but that, as Hobbes argued
in his seventeenth-century work Leviathan, if people are not con-
strained to operate within a legal framework, then they will tend
to break those agreements. If the law is structured in such a way as
to reduce the likelihood that agreements will be broken, the pros-
pects for voluntary exchange will be improved. Thus, the common
law has taken a dim view of the theft of property and the breach
of contract.
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The normative Coase theory derives from the fact that volun-
tary bargaining is often costly because discovering an agreed solu-
tion might require extensive negotiation, whilst enforcing it might
require monitoring and policing (Coase, 1960). For example,
voluntary exchange is more likely to be successful when property
rights are clear rather than when they are ambiguous. Property law
therefore favours criteria for determining ownership and property
rights that are clear and simple, and, for this reason, gives weight
to possession and use when determining ownership.

Coase emphasised that, where there are conflicting interests,
if a decision about resource use favours one party, the other party
is harmed. The harm results from two incompatible activities — re-
move one and the harm disappears. Thus, if a factory emitting
particulates into the atmosphere is located next to a laundry, there
is likely to be a conflict of interest between the two. Either the fac-
tory has to incur expenditure to reduce its emissions or the laun-
dry has to incur expenditure to ensure that its premises remain
clean. Thus, losses are the result of two conflicting or interfering
activities and are properly to be treated as the joint cost of both
activities.

Coase’s analysis also emphasises the importance of transac-
tions costs — defined as the costs of information and bargaining,
and of policing and enforcing property rights and contracts — as
a principal determinant of the law’s effect on economic activity
and economic behaviour. Transactions costs can block mutually
beneficial exchange and cooperation. Coase recognised that vol-
untary bargaining was often costly because discovering an agreed
solution might require extensive negotiation, whilst enforcing it
might require monitoring and policing. Negotiation, in particular,
involves communication, and the costs of negotiation depend, in
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large part, upon the number of parties to the dispute and their geo-
graphical dispersion. Property law facilitates private agreements
by reducing these costs.

The normative Coase theory

The normative Coase theory has wide application in law. It is
of particular relevance in regulating the use of land and other
natural resources. Its importance has been well illustrated by a
common law judgement relating to the River Spey in Scotland
(Littlechild, 1978). The judgement in question held that the own-
ers of salmon fishing rights on the river do not have the right to
prevent public use of the waters for canoeing and sailing. This
decision established a property right where the situation was not
previously well defined, but the resulting property right, being
held by ‘the public’, was not transferable. Even if the value of
salmon fishing, uninterrupted by canoeing and sailing, had been
higher than the value of these boating activities, it is hard to
see how potential fishermen could have bought the right to fish
from potential boaters. Had the legal decision gone the other
way, it would have been straightforward for potential boaters
to negotiate with the easily identified owners of fishing rights.
Far from protecting the rights of the public at large, this legal
decision may well have prevented the use of the river’s resources
in the way most beneficial to the public. The judgement in the
River Spey case had the effect of increasing transactions costs
because it made it that much more difficult for competing in-
terests to cooperate in finding a mutually acceptable solution to
the problem of how to allocate access to and use of the river’s
resources. In other words, because property rights in the River
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Spey were not tradable, it was not possible to arrive at an ef-
ficient use of the river’s resources.

The choice of remedy for resolving disputes about incom-
patible property uses in circumstances where one person is ille-
gitimately interfering with another person’s property has been
analysed by Calabresi and Melamed (1972). Where an external-
ity has arisen, the courts have to choose between compensatory
damages (or a liability rule) and an injunction (or a property rule).
Where there are obstacles to cooperation, the preferred remedy is
a liability rule involving the award of compensatory money dam-
ages. Where there are few obstacles to cooperation, the preferred
remedy is a property rule involving the award of an injunction
against the defendant’s interference with the plaintiff’s property.
When this standard is actually applied, the preferred legal remedy
depends in large part upon how many parties must participate in
a settlement. Where a dispute involves a small number of contigu-
ous property owners, the costs of private bargaining are likely to be
low, bargaining is likely to be successful and, therefore, the most
efficient remedy for resolving these property disputes is injunc-
tive relief. In contrast, where disputes involve a large number of
geographically dispersed individuals, the costs of bargaining will
be high, bargaining will therefore not work, and the efficient legal
remedy is for the courts to determine compensatory damages.

The relevance of the normative Coase theory can clearly be
seen in the two principles governing the law of nuisance in England
(Stephen, 1988). The first, which states the primacy of injunctive
relief in English law, derives from the judgement in Pride of Derby
versus British Celanese (1853). This concluded that ‘if A proves that
his proprietary rights are being wrongfully interfered with by B,
and B intends to continue the wrong, then A is prima facie entitled
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to aninjunction’. The second principle, which derives from Shelfer
versus City of London Electric Lighting Co. (1895), concerns the
circumstances under which damages (or equitable relief) rather
than injunctive relief should be granted. One of these is that dam-
ages should be capable of being estimated in money terms. It is
apparent, therefore, that like cost—benefit practitioners the courts
have long been aware of the difficulties associated with calculat-
ing the value of environmental costs and benefits. One reason why
the courts have preferred wherever possible to award injunctive
relief is to allow the parties concerned the opportunity to bargain
around the injunction and, in the process, reach their own judge-
ments about the values concerned.

Easements and covenants

It is consideration of the normative Coase theory which has led
to proposals to have the allocation of property rights and hence
the level of environmental protection itself determined in the mar-
ket (Pennington, 1998). Under proposals of this kind the role of
government would be confined to the enforcement of contractual
agreements made between private parties. Easements and cov-
enants are examples of the form such voluntary trading in land
development might take. An easement is defined as the legal right
to use something, especially land and property, not one’s own, or
the legal right to prevent its owner making an inconvenient use
of it. A covenant is a restriction on the use of land and property
inserted in the deeds.

A system of easements can reduce uncertainty about invest-
ment in land development (Knetsch, 1983). Users of land generat-
ing nuisance in the form of pollution, etc., might be required to
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purchase easements from neighbouring landowners, thereby in-
ternalising the externality. The neighbouring landowners would
be compensated for the loss in the value of their land, and prospect-
ive purchasers of the neighbouring land wishing to use it for a pur-
pose that required a cessation of the nuisance-generating activity
would have to buy back the easement.

Covenants, on the other hand, can be used to register publicly
a restriction on the use of land. A party sensitive to a use to which
a neighbour might put his land could purchase from the second
party the latter’s right to do what would otherwise be lawful. A
party seeking a restrictive covenant would be likely to want it to
‘run with the land’, that is, to be binding on subsequent owners.

In principle, the scope for the use of easements and covenants
is extensive. In some jurisdictions, they can actually substitute
for land use planning altogether. Such an arrangement, in effect,
leaves the allocation of property rights to be determined entirely
by the market. Houston, Texas, would appear to be an example
of such a jurisdiction, although by no means typical of American
practice (Ellickson, 1973). Another example quoted in the litera-
ture is at Big Sky Valley, Montana, where developers subdivided
a mountain valley, selling tracts with restrictive covenants allow-
ing only aesthetically pleasing development (Pennington, 1998).
The advantage of private solutions of this kind is that it becomes
possible for consumers to reveal their demands for environmental
protection and for land developers to be sensitive to individual
preferences in a competitive market context (ibid.).

One proposal, attributed to Moscovitz and O'Toole (2000),
is for a new system of private planning that would entail local
community ownership of conservation easements and restrictive
covenants through the creation of local recreation and amenity
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companies. Under this proposal, property owners would be free,
as at present, to maintain land in its existing use and to bring for-
ward proposals for new development. Development rights would,
however, be held collectively by all the property owners in the
geographical locality encompassed by a recreation and amenity
company (Pennington, 2002). This proposal, which no doubt it
would be sensible to try out in some localities initially on a pilot
basis, would entail the state divesting itself of development rights
through the establishment of local recreation and amenity com-
panies. These companies would purchase restrictive covenants
limiting new development by the participating property owners in
various ways, paying for these with the issue of shares in the new
company. The company board, consisting of all property owners/
shareholders, would then be responsible for decisions regarding
the approval of new development. All profits and losses attribut-
able to these decisions would be shared out in proportion to the
scale of the members’ holdings. Thus, the right to development
land would become a form of collective property right shared by
members of the company under a unified management company.
Non-owning residents and others with a legitimate non-landhold-
ing interest could be included in the process by becoming com-
pany shareholders.

This proposal aims to provide a way of internalising extern-
alities by tying the value of the proprietary community’s assets
directly to the decisions regarding land management within the
company’s jurisdiction. As such, the creation of proprietary com-
munities could appeal to both prospective developers and local
amenity interests alike. For prospective developers, company
membership might bring about a greater probability of develop-
ment proposals being approved. The reason is that the prospect of
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local residents sharing the profits would decrease the likelihood of
NIMBY opposition to any form of development at all. For amen-
ity interests, on the other hand, the creation of the recreation and
amenity company would put the power to determine new develop-
ment directly into the hands of those most affected by it. The prop-
erty owners could negotiate contractual restrictions to ensure that
any development that did take place would enhance the asset val-
ues of the company in which they held shares. This would remove
the situation whereby amenity groups had nothing to gain from
new development but might be forced to bear the costs in terms
of environmental externalities. No doubt there would have to be a
good deal of entrepreneurial experimentation by the boards of the
recreation and amenity companies in order to try to discover the
most desirable mix of environmental characteristics necessary to
maintain a competitive edge.

The economic function of planning gain

It is important not to lose sight of the fact that an absence of ar-
rangements to facilitate the voluntary exchange of property rights
— as in the example of the River Spey — can represent an obstacle
to efficient resource use. This is also true of land development
rights (Fischel, 1985). A key question that anyone wishing to carry
out an economic evaluation of land use planning has to address,
therefore, is ‘How far does the land use planning system allow for
the possibility of allocative efficiency improvements through vol-
untary trading in land development rights?’ Currently, the most
obvious way in which such voluntary trading takes place in British
land use planning is through the device known as ‘planning gain’
or ‘planning obligations’. It is to this subject that we now turn.
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There is some scope in the British planning system for nego-
tiation about the wider implications of development proposals
through the planning gain provision enshrined in Section 52 of the
1971 Town and Country Planning Act.* This introduced the con-
cept of ‘planning by agreement’ whereby a local planning author-
ity can enter into an agreement with a developer ‘for the purpose
of restricting or regulating the development or use of land, either
permanently or during such period as may be prescribed by the
agreement’. Planning gain exists when a developer obtains plan-
ning permission by providing, at his own expense, an asset or serv-
ice to the community that would not have been provided but for
the need to obtain planning permission. The principal benefit to
be gained - planning gain — through planning by agreement is that
it allows the local planning authority to obtain material benefits or
control aspects of development which, if attempted by attaching
conditions to planning permission, would be ultra vires.

There seem to be two rather different ways of looking at the
economic function of planning gain. First, it might be regarded as
a means by which third parties can be compensated for the dam-
age arising from externalities generated by land development. Re-
search carried out for the then Department of the Environment
into the best practice in the use to be made of environmental state-
ments in decision-making about planning permission advocated
this view of the matter. The report stemming from the research
argued that planning authorities should be more concerned about
the wider costs and benefits of a development. This included, in

2 Now superseded by Section 106 of the 1991 Planning and Compensation Act.
This introduced the concept of ‘planning obligations’ to replace that of ‘planning
gain’ used in Section 52 of the 1971 act. Although the language is different, the two
concepts are, to all intents and purposes, the same thing.
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particular, whether or not the external environmental costs of the
proposed development could be internalised, for example by com-
pensatory payments in money or in kind to those whose interests
were adversely affected (Land Use Consultants, 1994b).

One problem with this approach is that many externalities do
not meet the Pigovian assumption (Pigou, 1920) of mutual recog-
nition of effects by the damaged party and by the damaging party
(Bowers, 1993). In the past, the benefits of planning gain have ac-
crued to the local community while the externalities associated
with land development may have a broader geographical impact.
For example, in a major public housing and industrial develop-
ment in Swale Borough, Kent, the developers were offering sub-
stantial planning gain in the form of a £60 million bond to finance
a second road crossing of the Swale, a potentially substantial ben-
efit to the local community. However, the planning application
posed threats to a wildlife habitat scheduled as a Site of Special
Scientific Interest (SSSI), as a Special Protection Area (SPA) and as
a Ramsar-designated Wetland of International Importance (Bow-
ers, 1992).

An alternative way of looking at planning gain is to regard it
as an informal way of taxing land betterment. Historically, when
Labour administrations have been in power they have sought to
levy a charge on the profits made from land development, whereas
Conservative administrations have generally sought to abolish
such charges. Thus, although the 1947 Town and Country Plan-
ning Acts introduced a 100 per cent development charge or ‘tax
on betterment’, there have been a number of legislative changes
since that time. The most recent of these was introduced in 1985
by the then Conservative administration, which, not for the first
time, abolished betterment taxation altogether. The introduction
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of planning gain appears to have taken some of the steam out of
the political argument about betterment taxation. If the principal
function of planning gain is to extract economic rent from devel-
opers, then the interest of local planning authorities focuses not
so much on assessing the externalities associated with a proposed
development, but rather on how financially profitable that devel-
opment might be.

The reality about the true function of planning gain seems to
lie somewhere between the two positions outlined above. On the
one hand, local planning authorities are likely to want to ensure
that proposed developments do not impose external costs on
third parties in the community. On the other hand, because there
exist no clear guidelines or standards against which local planning
authorities are to assess externalities, and because negotiations
about planning gain are generally conducted behind closed doors,
the developer’s liability is open-ended and is therefore likely to
amount to informal betterment taxation. The dangers in this
situation are twofold. First, however much the developer agrees
to pay, there is always the possibility that it will be insufficient to
cover the external costs of the development. Second, because plan-
ning gain is open ended, there is always the possibility, in theory if
not in practice, that the developer will end up being liable for 100
per cent of development value.

Betterment taxation

Betterment taxation proved to be something of a political hot
potato for a long time after the 1947 Town and Country Planning
Acts were introduced. The traditional enthusiasm of Labour ad-
ministrations for betterment taxation has not always translated
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itself into practical policy. On the other hand, Conservative ad-
ministrations have tended to be ideologically opposed to any form
of betterment taxation at all. Since the Conservatives abolished
betterment taxation in 1985, political debate about the subject
has been muted, and it is not altogether surprising therefore that
betterment taxation does not feature in the Green Paper propos-
als. The present political truce on the subject is probably to be
accounted for by two factors. First, whatever the law may say on
the subject, planning gain and planning obligations have de facto
operated as a kind of informal betterment tax, the proceeds of
which have been used to benefit local communities. The proposals
contained in the planning obligations Green Paper seem unlikely
to change this. Using planning obligations to provide ‘social, eco-
nomic and environmental benefits to the community as a whole’
implies that the authors regard it as a form of tax rather than as a
compensation mechanism for internalising externalities.

Second, there remains a degree of confusion about the direc-
tion in which the proceeds from land development ought to go.
For the last 50 years or so, transactions in development land
in the UK have taken place on the assumption that develop-
ment rights did not transfer with land unless, until and to the
extent that planning permission was granted for development.
Under the existing arrangements, when planning permission
is granted, the development value accrues to the landowner,
whereas, when planning permission is denied, it is only rarely
that the landowner will be entitled to any kind of compensation.
This has caused one observer to comment on what he describes
as the ethical contradiction in the current position. If develop-
ment value belongs to the state, as would be implied by the
formal nationalisation of land development rights, then those
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prevented from developing their land should receive no compen-
sation. If, on the other hand, development value is the property of
owners or developers, then those who are not permitted to realise
it should be compensated, and there can be no recoupment of this
development value by the state (Reade, 1987).

The last part of this statement is misleading: it implies that
land development rights have to be nationalised for the state to
be able to recoup the development value. There are undoubtedly
limits to the extent to which this is possible. However, these lim-
its are more to do with the economics of the way the land mar-
ket operates than with the question of whether land development
rights are owned by the state. For example, if rates of taxation of
development value are too high, one consequence is likely to be a
drying up of the supply of land for development. Nevertheless, it is
always open to the public authorities to recoup a proportion of de-
velopment value through the tax system. To some extent, this will
happen anyway through regular taxes such as corporation tax, in-
come tax and capital gains tax. Where the yield from these taxes is
deemed insufficient, there is always the possibility of introducing
additional taxes. Witness the introduction of a windfall tax on the
privatised utilities following the election of the Labour administra-
tion in 1997! Recouping development value is not, in the author’s
view, a significant argument in the debate as to the desirability or
otherwise of having land development rights nationalised.

This is not to say that the taxation of land development value
is itself of little or no importance. On the contrary, the existence of
economic rent in the form of windfall gains resulting from changes
in land values consequent upon planning decisions seems a good
reason for wanting to introduce such taxes. Two examples of such
planning decisions may be mentioned here. First, changes in local
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authority development plans in the designated use to which land
may be put are an obvious source of windfall capital gain. Second,
local planning authority decisions to place artificial restrictions on
the number and extent of certain kinds of development, such as
out-of-town shopping centres, are likely to result in supernormal
profits for those fortunate enough to be able to secure planning
permission for the kind of development in question. Possible ways
of transferring windfall gains of this kind to the public purse would
be by auctioning planning permission to the highest bidder or by
inviting tenders for planning permission for particular kinds of
development. In the recent past, HM Treasury has, of course, used
a somewhat similar kind of policy instrument in the auctioning of
mobile telephone licences.

Planning gain and ethical standards

The Green Paper on planning obligations notes the conclusion of
Lord Nolan’s committee that planning obligations were the most
intractable aspect of the planning system with which the com-
mittee had had to deal (Committee on Standards in Public Life,
1997). Perhaps not surprisingly, the Green Paper adjudges that
the present system of planning obligations is operating in a way
that is inconsistent, unfair and lacking in transparency. Planning
agreements are seen as taking an unacceptably long time to nego-
tiate, involving unnecessarily high legal costs. The current system
is considered to be responsible for frustrating or delaying devel-
opment and even causing it to be abandoned. (This conveniently
overlooks the fact that there may be very good reasons why some
developments should be abandoned if the cost of internalising ex-
ternalities cannot be met.)
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The planning obligations Green Paper also specifically emphas-
ises current government policy that planning obligations should
never be used as a surrogate betterment levy. It draws attention to
the so-called ‘necessity test’ that is supposed to be used to deter-
mine the acceptability of a planning obligation. This requires that
planning obligations should be ‘necessary’, ‘relevant to planning’,
‘directly related to the proposed development’, ‘“fairly and reason-
ably related in scale and kind to the proposed development’, and
‘reasonable in all other respects’. About the criteria for judging
such nebulous concepts as ‘necessity’, ‘relevance’, ‘reasonable-
ness’, ‘fairness’, etc., rather little is said. However, whatever gov-
ernment policy may be, the planning obligations Green Paper
acknowledges that the way the system actually operates has led
to charges that, on the one hand, planning permission is being
bought and sold and, on the other hand, that developers are being
held to ransom. It also acknowledges that contributions through
planning obligations are not necessarily being used for the pur-
poses for which they were originally sought.

Annexe A of the planning obligations Green Paper goes on to
consider a number of possible options for change. These include
continuing with the existing policy, allowing greater flexibility to
negotiate planning obligations, and replacing planning obliga-
tions with impact fees. Having examined these options in some
detail, the Green Paper proposes that local authorities should,
through the plan-making process, set standard tariffs whereby
they would levy different rates for planning permission for differ-
ent types of development. Under this proposal, the tariffs levied
would contribute to meeting the cost of a range of planning object-
ives, including the provision of affordable housing. It is argued
that the tariff approach is, by its nature, much more transparent
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than a system of planning obligations based on negotiated agree-
ments. Itis proposed that details of all planning obligations should
be available for public inspection and that better accounting and
monitoring procedures should be put in place to ensure that plan-
ning obligations are used for the purposes intended.

In future, planning obligations are to be refocused to deliver
sustainable development. This is interpreted as meaning that they
should be used as a mechanism to ensure that development pro-
vides social, economic and environmental benefits to the commun-
ity as a whole. While the proposal to introduce a tariff approach
may have merit in bringing a greater degree of openness and ac-
countability, this statement about its role in delivering sustain-
able development and in providing benefits for the community
as a whole’ does not inspire confidence. Instead the Green Paper
should have recognised the dual role played by planning obliga-
tions in (a) acting as a surrogate betterment tax and (b) internal-
ising externalities arising from land development. Whatever the
law may say about not using planning obligations as a surrogate
betterment tax, the reality is that, to some extent, this is precisely
how they have been used. It is not obvious that, if implemented,
the proposals in the Green Paper would change this position. It
would be better to accept that betterment has a legitimate eco-
nomic function and to arrange things accordingly.

Third party rights of appeal

The lack of transparency inherent in the current arrangements
for planning gain is a serious drawback. It means there is confu-
sion about the purpose of planning gain and doubt about just
how ethically the arrangements are being administered. The
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proposals contained in the planning obligations Green Paper, if
implemented, would reduce the uncertainty arising from negotia-
tions over planning gain between developer and local planning au-
thority and replace it by a pre-determined schedule of payments
for different types of land development. Although such a change
might have its attractions in terms of greater transparency, it is
important to realise that it would mean a further move away from
voluntary negotiation and therefore from Coasian principles.

On the other hand, there is little doubt that the current basis
for negotiation about planning gain is less than satisfactory. Al-
though the local planning authority no doubt sees its role in such
negotiations as representing the public interest, and often con-
sults third parties likely to be affected by any proposed develop-
ment, there is no possibility of third party interests actually taking
part in the negotiations. This is largely a reflection of the current
legal position. As we have already noted, under the 1947 Town and
Country Planning Acts, a landowner has no rights of appeal in re-
lation to planning applications likely to result in the generation
of externalities that might adversely affect his property. This defi-
ciency is discussed in the planning Green Paper.

Forits purposes, the planning Green Paper defines third parties
as people who have views about a planning application, whether
or not they are directly affected by it. Consideration is given to the
argument that there should be a right for third parties to appeal
to the secretary of state against a decision by a local authority to
grant planning permission. This argument is said to be that peo-
ple who feel disadvantaged by a planning approval should have a
comparable form of redress to those whose planning application
is rejected but who have a right of appeal. The Green Paper wastes
no time in pouring cold water over this argument on the grounds
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that such a right would not be consistent with our democratically
accountable system of planning and that it could add to the costs
and uncertainties of planning. The Green Paper also claims that
implementing such a proposal would make planning more uncer-
tain, legalistic and confrontational, and that it would result in fur-
ther delay to investment in major developments that will already
have received thorough and careful scrutiny by a local planning
authority following consultation with local people. Rejecting the
arguments for a third party right of appeal, the Green Paper goes
on to say that the right way forward is to make the planning sys-
tem more accessible and transparent and to strengthen the oppor-
tunities for community involvement throughout the process.

An obvious flaw in the planning Green Paper’s argument
against third party rights of appeal is that it fails adequately to
maintain the distinction between those who are, and those who are
not, directly affected by a planning application. Anyone, whether
or not he is directly affected by a planning application, might wish
to involve himself in the democratic process to which the Green
Paper attaches such importance. However, the weakness of the po-
sition set out in the Green Paper is that no provision is made for
those who are directly affected by planning applications and there-
fore have special interests to defend. Having drawn the distinction
between those who are and those who are not directly affected by
planning applications, as it does, the planning Green Paper then
proceeds to ignore the distinction.

A further flaw in the planning Green Paper’s argument is that
it overlooks the principal reason for the uncertainty and confron-
tational nature of the existing arrangements. For example, one of
the major causes of delay in planning is that, under the present sys-
tem, objectors to planning applications, for example in planning
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inquiries, have every interest in continuing to engage in argument
in an effort to get what they want. In the case of major public in-
frastructure projects, such as the fifth terminal at Heathrow, these
arguments can drag on for years. In our view this is unlikely to
change unless and until it is recognised that it is the interests of
third parties directly affected by planning decisions that the plan-
ning system most needs to provide for.

At present, planning gain is the most significant way through
which the rights and economic interests of third parties are ad-
dressed in the British planning system. Unfortunately, however,
there is no guarantee that planning gain will result in any compen-
sation for damage caused by land development to third parties.
The planning obligations Green Paper purports to be opposed
to the use of planning gain as a surrogate betterment tax. How-
ever, it is hard to see how else it can be regarded when the Green
Paper itself argues that the product of planning agreements is to
be used ‘to deliver sustainable development’ and ‘to provide so-
cial, economic and environmental benefits for the community as
awhole’. Providing benefits for the community at large is very dif-
ferent from ensuring that the interests of third parties damaged by
development are properly addressed.

Logically, if the planning obligations Green Paper is opposed to
the use of planning gain as a surrogate betterment tax, its authors
might be expected to favour the use of planning gain to compen-
sate third parties whose interests are damaged by development. If
this were so, it would imply a view that the purpose of planning
gain should be clarified so that it is specifically designed to address
the problem of how best to internalise externalities. Of course,
there is another possible explanation of the planning obligations
Green Paper’s argument. This is that the authors of the paper, de-
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spite their protestations to the contrary, do indeed see planning
gain as a surrogate betterment tax and believe that it should con-
tinue to have that function. One implication for the land use plan-
ning system of such a view is that the proceeds of planning gain
would continue to be used for purposes that would not necessarily
redress the damage done to third parties by development. In these
circumstances, planning decisions would continue to generate
controversy and injustice because those decisions would continue
to be at odds with the Pareto criterion.

Privatisation of land development rights

While the planning Green Paper rejects the idea of third party
rights of appeal, it does not even consider the more radical pro-
posal of privatising land development rights. Privatising land
development rights does not necessarily imply adopting a free
market approach to land development. The principal change
would be that, in future, it would be the courts rather than the
secretary of state that were the ultimate arbiter. The courts would
not only be the arbiter of whether planning procedures were being
properly adhered to, but also of the content of planning decisions,
including the question of whether the rights of third parties were
being properly protected. Here again, therefore, the focus would
be on the problem of internalising externalities.

On 13 December 2000, in four separate applications, the
High Court considered the English planning system and found
it wanting in terms of Article 6 of the European Convention on
Human Rights. The High Court found that the role of the secret-
ary of state as the ultimate decision-maker in current planning
legislation was incompatible with the procedural right to a fair
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hearing set out in Article 6. One consequence of this finding, if it
had been upheld, was that the secretary of state would no longer
have been allowed to determine planning appeals, as his doing
so would have contravened the Human Rights Act. The ruling
would have removed the existing conflict of interest whereby
the secretary of state both sets the rules of the planning system
and also decides the outcome of individual cases brought under
those rules (Armstrong, 2000). So concerned was the secretary
of state by this finding that he applied for leave to appeal di-
rectly to the House of Lords. If the House of Lords had upheld
the High Court’s ruling, institutional change in planning would
have been inevitable. As it was, the House of Lords overturned
the High Court’s verdict. It therefore appears that legislation will
now be necessary before the secretary of state can be divested of
his powers in this area.

The way in which privatising land rights might work in prac-
tice can be seen from experience in the USA. There the right to
develop land is protected as a private property right by the Fifth
Amendment to the US Constitution, and the US Supreme Court
has been taking an increasingly strong line against regulatory
interference with it (Grant, 1998). The main instrument of land
use planning in most jurisdictions in the USA is land use zoning
(Cullingworth and Nadin, 1994). The way zoning operates under
the common law is that ownership of land confers a bundle of
rights, of which one is the right to develop the land provided that
it does not adversely affect the property rights of others. The law
of nuisance limits this right, as do individually negotiated restric-
tions such as easements and restrictive covenants. For each zone,
regulations set out which uses or combinations of uses of land are
allowed. They also prescribe standards or limitations on the physi-
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cal shape of new development.? In most American jurisdictions,
therefore, land development rights are held as private property,
but the exercise of those rights is subject to regulation by the land
use planning authorities.

As the planning obligations Green Paper observes, an effective
planning obligations system should be transparent and provide
greater certainty to all stakeholders in the planning process. To
this end the Green Paper sets out three options for change: pro-
viding full flexibility within the law for local planning authorities
to negotiate planning obligations; enforcing more rigorously a
strict necessity test; and replacing planning obligations by impact
fees. The Green Paper rejects the first of these on the grounds that
it would require a strong framework to satisfy Nolan’s concerns
about propriety and to avoid any accusation that planning con-
sents are being bought and sold. Impact fees, on the other hand,
would apparently ‘undermine the flexibility of the development
control process, leading local planning authorities to refuse cer-
tain planning applications they might otherwise have been able to
approve had they been able to negotiate site-specific agreements’

3 The economic purpose of zoning, as practised in the USA and elsewhere, has to
do with the problem of how to internalise externalities. Zoning fulfils this func-
tion by separating incompatible land uses. Technically speaking, the use of zon-
ing is justified when there is non-convexity in the production set. This is when,
because of the nature and extent of the externalities generated, optimal economic
efficiency is only possible when one enterprise or another is completely excluded
and/or the two enterprises are kept completely separate (Cooter and Ulen, 1988).
Environmental externalities from modern industrial uses are far more limited
than those for which zoning — based on the separation of incompatible land uses
—was originally designed. This change is reflected in the current interest, in Brit-
ish planning, in ‘mixed use development’, although zoning may still be useful,
for example as a means of reducing other externalities, such as heavy traffic in
residential areas (Grant, 1998).
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(ODPM, 2002a). The Green Paper also argues that it would be dif-
ficult to set impact fee scales.

Of the three options considered, the Green Paper goes for the
strict necessity test option, and no doubt this would be the option
involving least upheaval. In reality, any of the three options might
be acceptable provided they addressed the problem of internalis-
ing externalities. Unfortunately, it does not appear that this was
what was in the minds of the authors. The objection to impact fees
on the grounds that local planning authorities would not be able
to negotiate site-specific agreements does not appear to have much
force. Ideally, there would be two elements to such agreements,
reflecting the cost to the authorities of installing necessary public
infrastructure before development can go ahead on the one hand
and the cost of internalising externalities affecting third parties
on the other. The objection that it would be difficult to set impact
fee scales is also questionable; it is a hurdle other jurisdictions, in-
cluding, for example, the Canadian province of Ontario, have not
found impossible to overcome.

Environmental impact fees

A possible way of making use of the impact fee approach would be
to give legal effect to the proposals contained in the best practice
guidance on the use to be made of environmental statements in
the evaluation of planning applications (Land Use Consultants,
1994a,b). Under these proposals, the local planning authority
would grant planning permission subject to the payment of an en-
vironmental impact fee and a public infrastructure fee. Ontario is
one of a number of overseas jurisdictions to make use of impact
fees to control development. In Ontario, developers compensate
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the local planning authority for the external costs associated with
the development. The Ontario system transfers the entitlement to
develop in return for a judicially determined price or impact fee
(Stephen, 1987).

The basis for calculating the environmental impact fee in the
UK would be the environmental statement that, under the terms
of an EC Directive, already has to accompany planning applica-
tions for many categories of private and public development
projects. The environmental statement would have to be vetted
by the local planning authority and, as environmental statements
are normally set out in terms of physical impacts, methodologies
based on the techniques of environmental valuation would have to
be developed to translate physical assessments of environmental
damage into monetary terms.

The estimation of the public infrastructure fee, which would
be used to cover the cost of providing public infrastructure such
as public utilities, roads, etc., would be governed by the OECD’s
‘polluter pays” and ‘user pays’ principles.* This could be done by
drawing on experience in North America and elsewhere in calcu-
lating impact fees’ (see, for example, Nelson, 1988).

Under the terms of the proposal put forward here, the deter-
mination both of the environmental impact fee and also of the

4 The ‘user pays’ principle is a variant of the ‘polluter pays’ principle. Instead of the
polluter paying for the cost of measures determined by the authorities to reduce
emissions of pollutants, the ‘user’ pays for the cost of public infrastructure associ-
ated with land development.

5  Variants of the impact fee model have already been used in the UK from time
to time. For example, in 1994, Northamptonshire District Council undertook,
in consultation with the landowners affected, a calculation of the proportionate
contributions to be made by each to local infrastructure that would be required
in order to accommodate a major housing development on their land (Grant,
1998).
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public infrastructure fee would be subject to judicial review. For
the first time, the prospective developer would have access to the
courts to challenge the content of planning decisions. This access
to the courts would logically also extend to third parties; as the
environmental impact fee would be designed to compensate third
parties adversely affected by the proposed development, both the
amount and the use made of the environmental impact fee would
be of legitimate concern to them. This proposal has potential for
introducing some structure, transparency and predictability into
decision-making about planning permission.

The objection will doubtless be raised that British courts have
no expertise in this area, which should best be left to government.
This is another argument that seems to have little force. Admit-
tedly, the courts in the UK have little, if any, experience of the use
of environmental valuation techniques. Nor to date have they been
willing to admit the results of environmental valuation research
as evidence in court. On the other hand, it is obvious that, where
they need it and where they are minded to do so, courts in other
jurisdictions are perfectly capable of acquiring expertise in envir-
onmental valuation. Evidence based on environmental valuation
research has long been accepted in courts in Canada and the USA.
Perhaps the most celebrated example followed in the wake of the
Exxon Valdez oil disaster when 11 million gallons of crude oil spilt
into the waters of Prince William Sound, Alaska. On that occasion
both the US courts and the US National Oceanic and Atmospheric
Administration (NOAA) took very seriously indeed the problem of
assessing the extent of the environmental damages due. NOAA set
up a panel of eminent economists explicitly to advise on whether
the results of contingent valuation research were robust enough
for use in court proceedings (see, for example, Willis, 1995).
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Environmental dispute resolution

If land development rights were privatised in the way proposed
here, it would be important to have in place mechanisms that
would avoid the need for continual recourse to the courts for the
resolution of disputes. Litigation is expensive and there are often
cheaper ways to resolve disputes about land development propos-
als than recourse to the courts. One way in which this can be done
is by means of alternative dispute resolution mechanisms. In the
case of land use planning, such mechanisms might fall into the
category known as environmental dispute resolution. There is not
space in this paper to provide a detailed description of the meth-
ods of environmental dispute resolution that have been developed
over the last quarter of a century or so, particularly in the USA.
The interested reader is referred to existing texts on the subject
(see, for example, Susskind and Cruikshank, 1987). Nevertheless,
it is important to recognise the potential role environmental dis-
pute resolution can play in overcoming some of the obstacles to
voluntary agreement about proposed land development.

In the USA, environmental dispute resolution has developed in
response to precisely the kind of problems faced in the planning of
major infrastructure projects in the UK. The key difference is that,
whereas in the USA opposition to major infrastructure investment
tends to manifest itself in the form of costly and time-consuming
litigation, in the UK it tends to be through costly and time-con-
suming planning inquiries. As the Green Paper on the processing
of major infrastructure projects says:

The processing of major infrastructure projects through the
planning system has always presented a challenge. On the
one hand have been demands for a fair and thorough debate
so that the views of all concerned are heard before a decision
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is taken. On the other are complaints that any process which
attempts to take into account all such views is bound to be
so slow and costly that the economy itselfis damaged ...

(DETR, 1998: 1)

In the author’s view, this statement encapsulates a false dichot-
omy. In land use planning, there are almost bound to be disputes.
Resolving them will often be costly and time-consuming. The
choice to be made for policy purposes is not between having costly
and time-consuming disputes and not having them. The choice is
about the nature of the disputes, notably whether the planning
system should aim ‘to supplement and assist the market or to sus-
pend it and put central direction in its place’ (Hayek, 1960). Where
the planning inquiry is conducted as a debate in which anybody
who has views on the planning decision in question is able to argue
their case, the ultimate outcome will be the centralised direction
of planning. Where the planning inquiry is an informal negotiat-
ing process in which third parties whose interests are likely to be
affected by the proposed development negotiate with the prospect-
ive developer, the outcome will be a market solution whereby
externalities are effectively internalised. The author would argue
strongly in favour of the latter approach. In our view, the focus
of decision-making in planning should be on whether potential
Pareto improvements are to be had and how compensation ar-
rangements are to be put in place to achieve them.



5 MARKET-BASED INSTRUMENTS

Practical and theoretical advantages

An important limitation of the use of property law and private
agreements in the field of land use is that, in densely populated
countries like the UK, there are often too many competing inter-
ests to make meaningful negotiation and litigation possible. It is
generally recognised that, where the number of individuals con-
cerned is large, the likelihood of voluntary negotiations becomes
small, because the administrative costs of coordination become
prohibitively expensive' (Baumol and Oates, 1988). In other words,
markets fail because the costs of defining and enforcing property
rights — the transactions costs — are far too high. For this reason,
many commentators take the view that some form of public regu-
lation of land use is inevitable (Fischer, 1981). The counter-argu-
ment is that transactions costs are also present within the political
sphere and that the alternative to markets, namely government
regulation, is far from being costless and might even entail greater
transactions costs (Pennington, 1996).

Although the transactions, monitoring and policing costs
associated with voluntary trading are no doubt expensive, it is

1 Arelated point is that, as the number of participants becomes critically large, the
individual will more and more come to treat the behaviour of others as beyond
his own possible range of influence (Buchanan, 1967).
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perhaps unfortunate that all too many people have been ready to
assume that, in the field of land use planning, there is therefore
little alternative to public regulation. Even if this assumption were
justified, however, there would still be room for argument about
the precise form that public regulation might take. It is, for exam-
ple, easy to overlook the possible role market-based instruments
— more loosely known as economic instruments — might play in
land use planning. The planning Green Papers make little refer-
ence to the case for market-based instruments beyond a discus-
sion of the possibility of varying the tariff that might be applied
as part of the ‘strict necessity test’, as, for example, between green
field and brown field sites. This is a serious omission.

The role of market-based instruments in offering a potentially
more cost-effective means of delivering environmental objectives
has long been advocated. Experience with their use had, more
than a decade ago, led to the conclusion that the issue is no longer
whether they have a role to play, but rather what kind of role they
should play (Tietenberg, 1990). In the UK, their use was advoc-
ated in the 1990 environment White Paper (HM Government,
1990) and has been reiterated on various occasions since (see, for
example, the second-year report on progress with the environ-
ment White Paper: HM Government, 1992). In contrast, progress
in actually introducing market-based instruments in the UK has
been quite slow. Although the landfill levy and the London traffic
congestion charge are examples of market-based instruments that
have implications for land use, there has been virtually no progress
at all in the field of land use planning as such.

Market-based instruments can help to overcome the problem
of externalities by attaching a price to using the environment.
The normal operation of markets then ensures that environmen-
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tal resources are allocated efficiently between potential users.
Market-based instruments offer significant advantages over direct
regulation as a means of delivering environmental objectives. They
encourage cost-effectiveness, induce innovation, provide greater
flexibility, generate information, and may contribute to public
revenues (Department of the Environment, 1993). An important
question, therefore, is how might market-based instruments be
used for land use planning purposes?

In answering this question, it is important to realise that there
are various different kinds of market-based instruments. Each has
its own advantages and disadvantages. The two most important
kinds of market-based instrument are environmental taxes and
charges on the one hand and environmental trading regimes on
the other. The choice between them will depend on the circum-
stances. For example, in the field of pollution control, where an
overall pollution reduction target is in place, a system of market-
able emissions permits will be more reliable in delivering it than
an emissions tax. On the other hand, where this is not the case,
and where the transactions costs associated with operating an
emissions trading regime are high, an emissions tax might be a
more attractive option (Tietenberg, 1990).

Tradable development rights (TDRs) are the equivalent of
marketable emissions permits in the field of land use planning.
Taxes, say on green field development, are the equivalent of
pollution taxes. As with tradable emissions permits, one advant-
age of tradable development rights is their ability to deliver
overall targets for the environment. Thus, whilst a sulphur tax
is likely to result in a reduction in sulphur pollution, it will not
necessarily produce some pre-determined overall sulphur pol-
lution reduction target. Equally, whilst a differential tax regime

79



THE LAND USE PLANNING SYSTEM

80

favouring brown field rather than green field development will
no doubt lead to relatively more brown field development than
there might otherwise have been, it cannot guarantee some par-
ticular ratio of brown field to green field development. Poten-
tially, this is an important advantage in favour of the use of
TDRs rather than other kinds of market-based instrument in
land use planning.

Urban containment as a policy objective

To illustrate the potential use of market-based instruments in land
use planning, it will be convenient to do so in relation to the long-
standing land use planning policy objective of urban containment.
Urban containment has, historically, been to do with the preven-
tion of urban sprawl. This seems to be regarded by government
as falling into the category of what economists describe as ‘merit
goods’. Merit goods are those goods and services that, in the eyes
of government, are somehow worth more than their market value.
They are defined as those kinds of goods and services which the
government decides should be produced in greater measure than
people would choose to consume if left to their own devices. The
term covers several possibilities as to the reasons why something
might be regarded in this way. It might be because the government
feels that people are not the best judges of their own best interests.
It might be because it feels that production of the good in question
contributes to the maintenance of certain social values that cannot
be expressed in market terms. It might be because the government
feels that production of the good confers positive externalities
(Lipsey, 1989). For whatever reason, urban containment has long
been regarded as a desirable planning objective. Evidence of this
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can be seen in the long-standing policy of protecting green belts
around major towns and cities.

The policy of urban containment in the UK is based on the idea
that a rigid distinction between the urban and the rural should be
maintained (Abercrombie, 1933). Following the introduction of the
1947 Town and Country Planning Acts and also of the Agriculture
Act of the same year, the policy of urban containment was manifest
in the designation of special environmental and agricultural areas.
These include green belts, National Parks, Areas of Outstanding
Natural Beauty (AONB), etc. They also include the higher grades
of agricultural land, Environmentally Sensitive Areas (ESAs), Sites
of Special Scientific Interest (SSSIs), etc. No doubt these policies
have, in recent years, been justified under the banners of ‘sustain-
able development’, ‘biodiversity conservation’, and so on, but, in
essence, it is urban containment with which they are concerned. A
more recent manifestation of the policy of urban containment has
been the setting by government of ever higher percentage targets
for the proportion of new building to be developed on brown field
rather than green field sites.

Statutory land use planning designations, including green
belts, National Parks, AONBs and SSSIs, accounted, by 1994,
for about 46 per cent of the land area of England. In addition, by
the same year, 30 per cent of English farmland was graded as the
highest-quality agricultural land by the Ministry of Agriculture,
Fisheries and Food and a further 30 per cent was designated as
ESAs. Over 50 per cent of the land area of England is thus covered
by controls which forbid all but agriculture and forestry-related
developments. This compares with 11 per cent of the land area of
England which is devoted to urban uses (Pennington, 1996).

At least since the time of Professor Dennison’s minority report
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to the Scott Committee, the policy of treating urban containment
as a merit good has been questioned by some on the grounds of
whether the cost involved can be justified and, if so, who should be
bearing that cost. This kind of approach is the one which econo-
mists tend to adopt when confronted with pre-determined policy
objectives. In such circumstances, the focus of economic analysis
is to determine how costly the preferred policy might be in com-
parison with other possible options.

The cost of running the policy of urban containment, besides
the substantial element of public expenditure incurred in running
the apparatus of land use planning itself, also includes conserva-
tion expenditure through a labyrinth of quangos and bureaucra-
cies. This public expenditure is justified on the grounds that it is
necessary in the interests of conserving the countryside. Public
choice theory, on the other hand, recognises the importance of
human self-interest and predicts that, where the motives of bureau-
crats, politicians and interest groups are not constrained by insti-
tutional incentives, it is ‘government failure’ rather than ‘market
failure’ which will be pervasive (McFarquhar, 1998). On this view,
conservation depends on an end to bureaucratic controls and a
greatly enhanced role for private individuals and voluntary bodies
through the use of restrictive covenants, etc. (Pennington, 1996).
Contributions to voluntary conservation bodies are, of course, less
than they might be because of the free-rider problem; as there is
no compulsion to contribute, it is likely that many people simply
accept the benefits of the voluntary conservation sector without
contributing to its costs. Nevertheless, it is easy to understate the
potential role of the voluntary sector in conservation.
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Impacts on land and house prices

Economists have long argued that an important cost of the pol-
icy of urban containment is that it leads to higher prices for new
and existing homes, higher building densities, lower levels of new
housing development, etc. For example, Evans (1999) points out
that planning gain would not have been possible without the strict
planning controls on developments that have caused the value of
land with planning permission to be higher than its value with-
out it. Attempts to quantify the effects of land use planning on
land and house prices run up against the problem of the lack of a
counter-factual: the lack of information on precisely what might
have happened in the absence of strict planning controls, or with
less strict planning controls.

Nevertheless, in recent years the relationship between plan-
ning and housing and land prices in England has been something
of an exception to the general rule that the economics of land use
planning has been relatively under-researched. Some of the lead-
ing researchers in the UK include Bramley (1999); Bramley and
Watkins (1996); Cheshire and Sheppard (1989; 1996); Evans (1983;
1988); Eve (1992); Monk and Whitehead (1999); and Monk, Pearce
and Whitehead (1996). Space does not permit a proper review of
this research here. The interested reader may wish to look at the re-
cent summary of the arguments and evidence provided in Chapter
9 of Adams and Watkins (2002). Suffice it to say that the results of
different studies by different authors have pointed to a wide vari-
ety of possible policy responses in terms of land use planning.

A particularly suggestive, and much quoted, set of empiri-
cal studies, using data from 1984 and 1993, is that by Cheshire
and Sheppard (1989; 1996). These authors undertook compara-
tive studies of two local housing markets. As case studies, they
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selected Reading and Darlington, two towns with markedly dif-
ferent planning regimes, the former being much tighter than the
latter. With a planning regime in Reading as relaxed as the one
in Darlington, the reduction of housing costs in the former would
have been equivalent to an increase in household income of ap-
proximately £640 per annum at the urban periphery and £775 per
annum in the urban core.

The possible impact on house and land prices of land use plan-
ning policies designed to contain urbanisation was, of course, one
of the consequences Professor Dennison had in mind when he
wrote his minority report for the Scott Committee. It is all very
well to conserve the rural environment. However, if the price to
be paid for this is low-paid workers being unable to find anywhere
they can afford to live, this is, or ought to be, of concern to gov-
ernment. The problem is that, despite the economic research that
has been done, the nature and extent of the trade-off between the
conservation of the rural environment on the one hand and the
provision of affordable housing on the other remains only imper-
fectly understood.

This will doubtless not deter government ministers from mak-
ing grand statements about how tens if not hundreds of thousands
of new houses are ‘needed’ in places like ‘the Thames Gateway’ or
‘the M11 corridor’. Such statements continue to be made regard-
less of the fact that, in the more desirable areas of south-east Eng-
land, local planning authorities have ignored previous government
diktats (The Economist, 2003). They also appear to ignore the fact
that housing development on the scale anticipated in south-east
England, if achieved, seems likely to exacerbate regional dispari-
ties in income and employment between the South-East and other
parts of the country. To that extent, the development anticipated
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might prove self-defeating. Also, of course, the statements them-
selves seem to be based on the assumption that the demand for
new houses is completely independent of the price to be paid for
them.

The benefits of urban containment

Quite apart from the costs associated with the policy of urban
containment, doubts have been expressed about the extent of the
benefits associated with it (Evans, 1988; Pennington, 1996). First, it
is not obvious that it is actually necessary to ‘contain’ urban land.
Even if the extent of urban land had been expanding as rapidly
since the Second World War as before it — unlikely in view of the
slowdown in the rate of growth of the population — it would still
account for less than 20 per cent of England’s land area.

Second, the idea that somehow urban land is environmentally
bad while rural land is environmentally good is, at best, an over-
simplification and, at worst, a distortion of the truth. One of the
most telling of environmental indicators is the population of wild-
life, notably birds. Wild bird populations are at least as seriously
threatened by intensive agricultural production methods stimu-
lated by the EU’s Common Agricultural Policy as they are by urban
development. Probably the most powerful and far-reaching pres-
sure against wildlife in the countryside is that produced by the ex-
tensive use of pesticides and synthetic fertilisers. Insecticides and
herbicides deplete the countryside of the plants and invertebrates
that form the base of complex food chains for wildlife. Fertilisers
enter and pollute waterways as they are washed into them from
surrounding fields (Emery, 1986). It is true that certain species of
birds, such as the house sparrow, have recently been under much
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pressure in towns and cities. However, the population of many
other species of birds might have been healthier if more rather
than less land had been used as suburban gardens instead of for
intensive agricultural production.

Given that over 8o per cent of the British population lives in
towns and cities, it is arguably more important to ensure that
there is more natural green space in our cities than to preserve for
ever belts of greenery on their borders (ibid.). England is one of the
most densely populated countries in the world, and, for this rea-
son, land is in short supply. Of course, there is not the same land
hunger as there is in certain less developed countries where direct
dependence on the land for subsistence purposes is still acute.
Nevertheless, it is surely far more important for land use planning
policy to concentrate on the optimal use of land than to maintain
the largely artificial distinction between urban and rural land.

In the USA, research on the economics of urban containment
has focused on the case for suburban development in preference
to compact development in city centres (see, for example, Gordon
and Richardson, 1996). Some of the issues raised are immediately
recognisable in the UK context. An example is the supposed scar-
city of good-quality agricultural land. Another is the long-term
decentralisation of population and employment away from the
large cities. The research also explores the two kinds of develop-
ment pattern in terms of energy efficiency, the pattern of urban
transport and telecommunications, whether compact develop-
ment is equitable, etc. An evaluation of these issues did not appear
to establish the case for promoting compact development. On the
contrary, the research concluded that the pejorative description
of suburban development as ‘urban sprawl’ was unjustified and
unfair (ibid.).
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There may be doubts about how far US research findings of
this kind are applicable in the much more densely populated con-
ditions of the UK. Land for development is in much shorter supply
in the UK than in the USA, so it would be wrong simply to transfer
findings relevant to the latter country to the UK context. However,
itis hard, even in UK conditions, to escape from the negative con-
notations associated with ‘urban sprawl” as an expression. It con-
jures up notions of urban development as some kind of unhealthy
disease. A more positive-sounding policy objective that has been
pursued in recent years is ‘mixed-use development’. Another
might be ‘land use zoning’. At present, mixed-use development is
regarded as something altogether different from urban contain-
ment in that it refers largely to the built environment. However,
there seems no obvious reason why the concept should not be ex-
panded to include the rural environment too. This would certainly
make a good deal of sense in the context of a land use planning
policy based on the objective of economic optimality. It would
also make possible a land use planning policy focused on the over-
all pattern of development — and the zoning of different kinds
of development — rather than simply on how to prevent what is
currently perceived as undesirable urbanisation. In this context,
development would include not simply new building but also the
use to which land is put, whether for housing, agriculture, wildlife
conservation, etc.

Tradable development rights in land use zoning

Whatever the doubts about the benefits of urban containment,
an effective policy for achieving it has somehow to address the
trade-offs involved. It might be that the opportunity cost of
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more new housing in the south-east of England is a loss to
the rural environment and more regional congestion. Equally, it
might be that the opportunity cost of conserving the rural envi-
ronment and of avoiding more regional congestion is less new
housing. In other words, there may well be a trade-off between
housing development on the one hand and conserving the rural
environment and the avoidance of further regional congestion
on the other. The kind of information ideally required by land
use planners fully to understand the precise nature of that trade-
off is unlikely to become available for a very long time, if at all.
This paucity of information is a very good reason for adopting
market-based instruments. In principle, the important trade-offs
in land development can be sorted out more cost-effectively by
the market than by bureaucrats.

One market-based instrument with the potential to deliver an
element of flexibility in land use zoning, in a manner analogous to
the tradable permit in the field of pollution control, is the tradable
development right (TDR). A well-known example of TDRs used for
land use planning purposes is the New Jersey Pinelands in the USA
(Clark and Downes, 1995). Under a system of TDRs, some areas can
be specified as ‘conservation zones’ and others as ‘development
zones’ or ‘agricultural zones’. Land development rights are alloc-
ated to landowners in all zones, but, as development rights can
be exercised only in the development zones, landowners holding
development rights have either to exercise those rights in develop-
ment zones or to sell them to others to do so. Development rights
are therefore created only through permanent land conservation,
and pressure to develop automatically stimulates permanent land
conservation. The TDR system allows development in designated
growth areas at a higher density than would otherwise be allowed,
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but it also offers a potentially cost-effective way of achieving public
conservation goals.

The habitat transaction method (HTM) is a variant of the
TDR. It is applied in the habitat conservation plan developed for
Kern County, California. Unlike tradable development rights, the
habitat transaction method does not directly prevent develop-
ment on any particular piece of land. Instead, the method classifies
land according to its relative habitat value, which in turn is based
on ecological criteria such as the presence of endangered species.
In Kern County, the plan establishes red zones of critical habitat
(worth three habitat credits per acre), green zones of moderately
valuable habitat (worth two credits per acre), and white zones of
minimal habitat value (where there is no credit for conservation).
All development is subject to a 3:1 mitigation ratio. Thus, if devel-
opers wish to build in a red zone, they must create nine conserva-
tion credits per acre, whereas development in a green zone costs
six and in a white zone three conservation credits per acre. Under
the HTM, therefore, every piece of land could theoretically be de-
veloped or conserved. While there is a built-in incentive to steer
development away from ecologically valuable habitat, there is no
absolute guarantee that critical areas will be conserved. Logically,
such an absolute guarantee of conservation could not be justified
unless the value of the conservation were to be regarded as infin-
ite. Nevertheless, in Kern County such a guarantee as this has, in
effect, been provided in the form of upper limits on the extent of
development in red zones.

It is no accident that much of the experimentation with TDRs
has taken place in the USA. Against a background that is hostile to
regulatory interference with property rights, TDRs have provided
a convenient means of compensating landowners for forgoing
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their development rights. Where landowners acquire land in the
expectation of being entitled to develop it, it is appropriate that
they should be compensated for the removal of that expectation.
By comparison, the current position in the UK is that there is no
right to develop land except in so far as the local planning author-
ity authorises it. The introduction of TDRs in the UK therefore pre-
supposes that land development rights will have been privatised
beforehand. But, if trading is to be promoted, there also needs to
be an initial restriction on the extent of development rights, and
a use restriction on their exploitation. If every landowner had an
unlimited right to develop, there would be no incentive for other
landowners to acquire rights from those whose land is to be pro-
tected from development. And if there is no limit on the rights
that an owner can acquire and exploit in his land, then there will
be negative externalities for his neighbours. So the initial alloca-
tion of rights must necessarily be restricted by a floor and a ceiling
(Grant, 1998).

Not least among the obstacles to introducing TDRs in the UK is
that, where land development rights are surrendered by the state,
they become part of the landowner’s bundle of property rights.
However, having been surrendered by the state, land development
rights might then have to be bought back by the state in order to
secure its international obligations, for example in relation to the
EC Directive on the conservation of natural habitats and of wild
flora and fauna. Given that compensation for land development
rights that were nationalised was part of the settlement under the
terms of the 1947 Town and Country Planning Acts, the political
fall-out from going down this road can well be imagined.

One of the attractions of TDRs is that they can allow for the
possibility of changes to the trade-off relationships. For example,
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under the HTM, if government decided that greater importance
should be attached, say, to wildlife conservation or to housing
development, or indeed to urban containment, the number of
habitat credits attaching to the different kinds of zones could be
modified, as could the 3:1 mitigation ratio. These are the kinds of
problem that any attempt to introduce TDRs in the UK would have
to address. TDRs are little different from other kinds of market-
based instrument in that they would require a good deal of prior
research before they could be introduced. The introduction of a
sulphur pollution trading regime in the UK had to be preceded by
a good deal of sophisticated planning (see, for example, London
Economics, 1992). TDRs would be no different in this respect.

Taxes and levies on green field development

A somewhat simpler form of market-based instrument that might
be introduced into land use planning is a tax or levy on green field
development. Generally, brown field sites are more costly to de-
velop than green field sites because of the expensive site prepara-
tions that have to be undertaken. Yet a government commitment
to an increase in the proportion of brown field to green field devel-
opment implies a view that the former is intrinsically more desir-
able. This further implies that the cost of brown field development
relative to green field development needs somehow to be reduced.
On the face of it, this might be achieved either by providing tax
incentives for brown field development or by taxing green field
developments.

Unfortunately matters may not be quite so simple. Any tax in-
centive for brown field development is likely to be capitalised into
brown field land values (Adams and Watkins, 2002). Discussion
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about taxes and levies on green field development, on the other
hand, has been bedevilled by a rather unproductive focus on how
the proceeds might be used (ibid.). Whether a tax on green field
development would actually achieve more development on brown
field sites and less on green field sites remains an open question.
Adams and Watkins quote the results of a theoretical review by
Needham (2000). The latter suggested that, in order to have a sig-
nificant effect on land use, any such tax would need to be huge
and, as a result, no owner would be willing to supply land for de-
velopment. Alternatively, a tax at a politically realistic rate of, say,
10 per cent of market value would have only a small effect on prices
and a negligible effect on land use.

These observations do not seem to get us very far. On the one
hand, it is said that the tax would need to be huge to have any
impact on the pattern of land development. On the other hand,
if the tax were huge, landowners would not release land for de-
velopment at all. What this seems to be suggesting is that there
are no intermediate positions between no development on green
field sites at all and a continuation of the present rate of develop-
ment on green field sites. The only conclusion one can safely draw
from this is that there is uncertainty about precisely what impact
a tax on green field development would actually have on the rate
of green field development. In the circumstances, one can advo-
cate more systematic research on the subject and/or a ‘suck it and
see” approach to the introduction of a green field levy. As we have
already noted, it is often not possible to know in advance precisely
what impact a tax will have. In this respect at least, tradable devel-
opment rights have more appeal.



6 POLICY IMPLICATIONS

Earlier in this paper we referred to the distinction between pe-
cuniary and technological externalities (see Chapter 4). Both are
associated with land development; both are legitimate objects of
policy concern. For many years, following the introduction of the
1947 Town and Country Planning Acts, pecuniary externalities as-
sociated with land development have taken the form of economic
rent arising from land use planning policies that artificially restrict
the supply of land. Up to 1985, this economic rent was, intermit-
tently, the object of betterment taxation. With the introduction
of Section 52 of the Town and Country Planning Act 1971, plan-
ning gain has, in effect, superseded formal betterment taxation,
which was abolished finally in 1985. However, as we have seen, the
function of planning gain is ambiguous; it could just as easily be
regarded as a way of internalising technological externalities as a
form of betterment taxation.

This is an unsatisfactory state of affairs. One of the messages
of this paper is that land use planning should not only provide
ways of siphoning off economic rent associated with land devel-
opment; it should also, and perhaps more importantly, embody
policies for internalising the technological externalities associ-
ated with it. An example of the former kind is the auctioning
of planning permission. However, it is the problem of designing
policies of the latter kind which has been our principal focus. In
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this section we summarise the principal policy implications aris-
ing from our analysis. To some extent it might be possible to pick
and choose between them, but the problem of land use planning
is such that there is really no reason at all why they should not run
in parallel to address different problems. We have already noted,
for example, that compensation using planning gain and tradable
development rights can be used to achieve similar objectives in dif-
ferent practical circumstances.

In the field of land use planning, government policy failure of-
fends, first, against the normative Coase theory and, second, against
the Pareto criterion. The principal offence against the normative
Coase theory lies in the failure of the land use planning system to
provide adequate access to the courts for those whose interests
are directly affected by land use planning decisions, whether they
are prospective developers or third parties to land development.
Without such access, the legal framework within which voluntary
trading and negotiation about land development is conducted will
always be inadequate. Economically inefficient land development
is likely to be the consequence. We have argued that privatising
land development rights would go some way towards eliminating
this weakness. What this means is that, in future, the content of
planning decisions rather than simply the manner in which they
are arrived at would be subject to judicial review. The secretary of
state would continue to be responsible for the design of the land
use planning policy framework, but no longer would he also be the
ultimate arbiter in relation to decisions about land development
taken within that framework.

The offence against the Pareto criterion reaches far wider than
land use planning policy. The Hicks—Kaldor criterion itself of-
fends against the Pareto criterion, and it is Hicks—Kaldor which is
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embodied in HM Treasury’s general guidance for government de-
partments on economic appraisal and evaluation (HM Treasury,
2003). As regards land use planning, however, failure to embrace
the Pareto criterion and to have in place adequate compensation
mechanisms so that the gainers from land development adequately
compensate the losers inevitably results in political heat and con-
troversy. The problem of designing compensation mechanisms
mirrors the problem the courts have in deciding between injunc-
tive and equitable relief in providing remedies for legal disputes.
Injunctive relief has the advantage of allowing the parties to a dis-
pute to negotiate around the injunction and to arrive at their own
assessments of the values involved. On the other hand, injunctive
relief will not always be appropriate and, in awarding equitable
relief, the courts have to confront the problem of how to decide on
the values involved. Understandably, the courts prefer to award
injunctive relief wherever possible. However, occasions on which
equitable relief has to be awarded include those occasions when
the costs of reaching voluntary agreement around an injunction
are prohibitively expensive. This includes occasions on which
there are a large number of parties involved.

There are often many parties involved in land development,
and this is one of the principal justifications for the very existence
of land use planning policy. It is also one of the main reasons why
it is necessary for the land use planning authorities to take a view
about the costs and benefits of technological externalities. In par-
ticular, they need to take a view about who gains and who loses
from land development, how much they gain and lose, and how
gainers are to compensate losers. In order to reach a view about
the first two questions, there is really no escape from environmen-
tal impact assessment to measure physical impacts and monetary
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valuation to translate physical impacts into monetary terms. These
seem to be obvious tasks for local planning departments and HM
Planning Inspectorate in the first instance and ultimately for the
courts on appeal. It goes without saying that all these bodies would
need access to the right kind of expertise. They would also need
powers to arrange for compensation actually to be paid.

Lest all this is thought to be asking rather a lot, it is as well to
point out that the US courts now routinely admit in evidence re-
search findings from monetary valuation exercises. However, there
are some alternative possibilities. First, in the USA in particular,
the informal negotiating technique known as environmental dis-
pute resolution has had some success in resolving disputes about
the planning of major infrastructure projects. A particularly exotic
example, quoted by Susskind and Cruikshank (1987), is the reach-
ing of an agreement (not subsequently implemented) to allow the
construction of a new fossil-fuelled power plant in California in
exchange for the planting of a new rainforest in Costa Rica! Most
disputes, however, are resolved along somewhat more mundane
lines, and there seems little reason why HM Planning Inspector-
ate’s planning inquiries should not be reconstituted along envi-
ronmental dispute resolution lines.

Market-based instruments were discussed in Chapter 5. The
main options are environmental taxes and charges and tradable
development rights. Both are intended to accomplish the intern-
alisation of technological externalities through the market. Ideally,
both kinds of instrument would be pitched at levels designed to
achieve 100 per cent internalisation. However, both do present
their own problems of distribution. With environmental taxes and
charges, there is always the question of what should be done with
the proceeds. Generally, environmentalists favour using them for



POLICY IMPLICATIONS

‘environmentally friendly” purposes; the use of London’s conges-
tion charge to improve public transport in the capital is generally
regarded in this light.

With tradable development rights, as with tradable pollution
permits, there is always the problem of how the initial allocation
of rights is to be made. This is not the place to discuss this issue
in detail; suffice it to say that there will always be a degree of arbit-
rariness about this and that some environmentalists are opposed
to pollution permits precisely because of the ‘right to pollute’ they
confer on their owners.

In principle every opportunity should be taken for the actual
losers to be compensated rather than the proceeds being used
for some related purpose. For example, if a development leads
to noise that reduces the value of properties, the affected parties
can be compensated directly rather than the developer making
a general contribution to the finance of other local services or
environmental amenities that may benefit others as well as or
instead of the affected party. Compensating the losers themselves
has many advantages. It helps to reduce the use of the political
system to settle development matters and thus reduces the role
of ‘rent-seeking’ in the political system. If the environmental
compensation is not used to compensate affected groups, there
are incentives for the affected groups to use the political system
to oppose development, despite the fact that the gainer may well
be willing to compensate the loser. Furthermore, rent-seeking
behaviour will develop among people who do not lose from the
development yet stand to gain from local authorities spending
the proceeds of impact fees. If the losers are compensated by
the gainers from a planning decision, there is an incentive for
both to work out economically efficient ways to achieve their
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objectives. Finally, compensation of actual losers by gainers ad-
heres most closely to the Pareto principle, although it would
have to be accepted that not every single loser will be adequately
compensated for the subjective loss in value from a development.
There will be practical questions. How precisely should groups
representing losers be formed? How should such groups negoti-
ate? But there will be economic incentives for both sides to behave
rationally, as both would prefer not to use the courts as a means
of settlement, as recourse to the courts would involve significant
costs.

Land use planners will doubtless ask what role in all this there
is for the local authority development plan. The answer is that the
development plan could give way to land zoning on the American
model (see Chapter 4). Land use zoning can contribute towards
the problem of internalising externalities by separating incom-
patible land uses. For each zone, regulations set out the details of
how land may be developed. In most American jurisdictions, land
development rights are held as private property but the exercise
of those rights is subject to these regulations. It is important that
zoning does not involve ‘positive” action, determining that certain
areas will only have certain uses, which could prevent innovation
in land use and impede the pattern of land use responding to
evolving circumstances and preferences. Instead, it should involve
certain indicative prohibitions to prevent land being developed
for clearly incompatible uses. A system of tradable development
rights would of course entail land use zoning.



7 CONCLUSIONS

Many of those who argue that the land use planning system
should seek to encourage more public consultation and participa-
tion question the merit of economic optimality criteria. They tend
to argue that planning decisions should reflect fundamental moral
judgements about the sort of values people have. They prefer this
to an economic approach on the grounds that economics knows
‘the price of everything and the value of nothing’. This author does
not find this argument convincing.

The task of cost-benefit analysts and those adhering to eco-
nomic optimality as a policy objective is precisely to discern
what people’s values are. They do so on the basis of the principle
of consumer sovereignty. This principle embodies the essentially
democratic assumption that, with well-known exceptions, each
person is the best judge of his or her own interests. As such, the
cost-benefit analyst aims to elicit people’s values. It cannot be
emphasised too strongly that he does not seek to impose those
values. The land use planning system, while it purports to set
great store by the consultative nature of its deliberations, can-
not hope to emulate the cost-benefit analyst in this respect. By
talking about ‘visions of the future’, the planning Green Paper
flirts dangerously with the kind of utopianism that seems to
have pervaded the land use planning system for far too long.
Ultimately, as Karl Popper (1944) and Friedrich Hayek (1960)
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long ago recognised, utopianism is likely to end up reflecting the
values, not of ordinary people, but of those who run the state.
As such it smacks of totalitarianism.

One of the most influential reports leading up to the 1947
Town and Country Planning Acts was that of the Scott Commit-
tee. The members of this committee were evidently reluctant to
address themselves to the economic questions about resource allo-
cation that were asked during the committee’s deliberations, and
eventually set out in a minority report. Instead, they preferred to
adhere to a policy of urban containment almost regardless of the
cost involved. Over half a century later questions about the costs
of urban containment are still with us. They are to do with the cost
of pursuing a policy of urban containment and who is to pay that
cost. Economic research on the impact of the planning system on
land and house prices has, in recent years, begun to provide part
of the answer to these questions.

The land use planning system in the UK now appears to
have adopted ‘sustainable development’ as a key strategic objec-
tive. This is unfortunate in that land use planning in the UK
has suffered from the pursuit of vague and ill-defined objectives
for far too long. Attempts to refine this concept since the 1988
Toronto summit have shown that, not only is the concept vague
and ill defined, it is also analytically redundant. This paper has,
however, argued strongly that, in essence, a commitment to
sustainable development should in reality imply a commitment
to economic optimisation. What this means is that the land
use planning system should be geared to the internalisation of
externalities. There need be no great surprise about this; the
internalisation of externalities, for example by application of
the ‘polluter pays’ principle and through market-based instru-
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ments, is already central to environmental protection policy.
The question is how can it be achieved in the field of land use
planning?

As the courts, but apparently not the land use planning au-
thorities, have long recognised, the pursuit of economic optimality
implies the existence of a market. In our view, an economically ef-
ficient land use planning system would aim to facilitate voluntary
trading in land development rights while making proper provision
for the internalisation of externalities. While it is possible to point
to examples, such as Houston, where land development seems suc-
cessfully to internalise environmental externalities almost with a
complete absence of land use planning, our principal concern has
been to identify ways of introducing voluntary trading into land
use planning.

Our principal proposal is for the privatisation of land devel-
opment rights. This proposal recognises the need for the envir-
onmental externalities associated with land development to be
internalised. As such, it requires that there be arrangements
for the assessment of the value of those externalities through
routine application of environmental impact assessment and
environmental valuation procedures to proposed land develop-
ments. It also requires that there be a proper mechanism for ar-
ranging for the compensation of third parties adversely affected
by land development. These mechanisms should include access
to the courts for third parties, and a key role for the courts as
the final arbiter, not just of whether planning decisions have
been taken in accordance with prescribed procedures, but also
of the content of those planning decisions. It also recognises the
need so far as possible to reduce litigation costs by means of al-
ternative dispute resolution procedures, notably environmental
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dispute resolution. Under this proposal, the dual economic func-
tions of planning gain in taxing betterment and internalising
externalities would be kept distinct. Henceforth, the function of
planning gain would be to ensure that third parties whose inter-
ests were adversely affected by land development were properly
compensated.

The planning obligations Green Paper, having set its face
against the use of planning gain as a surrogate betterment tax,
then suggests that planning gain should be used in pursuit of ‘eco-
nomic, social and environmental objectives for the community as
a whole’. As such the authors of the Green Paper appear unwit-
tingly to be recommending that planning obligations should be
used in future as a surrogate betterment tax; in other words the
Green Paper recommends precisely the opposite of what it pur-
ports to recommend! It is not our purpose to argue against land
betterment taxation. On the contrary, where land use planning
creates artificial scarcities, a case can be made for it. In such cir-
cumstances, we would argue for the introduction of devices, such
as the auctioning of planning permission for out-of-town shopping
centres, for siphoning off such supernormal profits. However, far
more important in our view is that the land use planning system
should get to grips with the problem of third party interests in land
development. Not only is this a condition for economic efficiency
in land use development, it is also a condition for reducing the po-
litical heat generated by land use planning.
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